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Before Mr, Justice Phear and Mr. Justice dinslie.

SHEIKH WALLAH ALLEE a¥p ortigrs (PraintiFrs) . SHELKH
GOLAM GOUS (DEFENDANT) *

Landlord and Tenant - Ejectinent of a Ryot —Onus Probandi.

Tris was a suit to recover possession of 1 beegah and 7 cottahs of land in
Meuzah Lutchnowtab,on the éronnd that the former ticcadar of the mouzah
had granted a lease to the defendant for o period of seven years,and that the
peviod had expired. The defendant set up in his written statement that he
did not hold theland under any lease from the former ticcadar ; that he wasa
kudeemee ryot, and held under the jummabundee ; that he could not now be
ousted ; and that the kabuliat filed by the plaintiffs was a fabrication.

The Munsiff found tha the kabuliat was not proved, but that the defend-
ant had failed. to prove his right of occupancy,and held that,when the defend-
ant's right of occupaney was 1ot proved, the plaintiffs were entitled to
possession. He accordingly passed a decree in favor of the plaintiffs.

On appeal, the Judge held that, as the plaintiffs had failed to prove the
kabnliat, they were not entitled to rectver possession. He,accordingly,dis-
missed the plaintiffs’ suit.

The plaintiffs appealed to the High Court.

Baboos Moheshchunder Chowdry and Gopaul Chunder 3[00753,-' joe for the
ar pellants.

Moonshee Mahomed Yusoof for the respondent.

Baboos Moheshchunder Chowdhry for the appellants contended that,when
the rvelation of landlord angd tenant is admitted, and the defendant has fail-

‘e to prove his right of occupancy, the plaintiffs are entitled to recover.

The defendant having admitted the plaintiffs to be the landlords, the onus
s om him to prove that heis entitled to retain possession. [Purag, J.—
What if the defendant had said nothing ] Then, if the plaintiffs could
prove that they were the owners of the land, it would be sufficient to en-
title them to recover possession—~Lamdhan Khaw v. HaradhanParamanick
(1). [Purar, J.—The material allega,tiqp in the plaint is that the defend-
ant is a tenant, but that his terfiancy has expired.] The plaintiffs have an
undisputed right to the land, and the non-existence of any right in the de-
fendant to eppose their ertry would be sufficient to entitle them to
recover — Raja Saulib Prahlad Sen v. Baloo Budhu Sing (2)

¥ Special Appeal, No, 518 of 1872, from o, decree of the Judge of Sarun,

dated the 30th December 1871, reversing a decree of the Munsiff of that
district, dated the 16th June 1871,

M 9 B. L. R., 107, note. (2)2 B. L. R, . C, 111,



o
1Y

YOI, X} APPENDIX.

Moonshee Mahomed Yusoof for the respondent was not called npon. 1873

The judgment of the Court was delivered by Suetgd WaL-
LAH ALLFR
7

VHEAR, J.—It appears to us that the decision of the Court below is correct. i
The plaintiffs sue to eject the ryot from his holding almitting that he is a ryot- SHMES
but alleging that he held only for a limited term of years under a fotta, and Gorim Gout,
that that term had come to an end. The defendant totally denies baving given
the kabuliat which the plaintifis state that he had given and sets up that he
had acquired a right of occupancy. It appears that the plaintiffs failed to prove
the kabuliat; and on that ground thelower Appellate Court hag come to the
conclusion that the plaintiffs’ claim fails.

Tt has been urged before us very forcibly that the defendant’ also failed to

prove his right of occupancy, and that because be had set up this right against
the plaintiffis’ claim, and had failed to prove it, therefore the plaintiffs
were entitled to recover immediate possession of the land. [t appears to
me that there is no authority for this position. Neither the case of Ram-
dhan Khan v. Haradhan Poaramaenick (1), nor Rajo Sahib Praklad Sen v,
Baboo Budhu Sing (2), seems to be in point, It is nowhere’ as far as I
know, Jaid down that a zemindar coming into Court and admitting that the
defendant has been his tenant can succeed in ejecting him upon any other
ground than that the period of tenancy has etapsed, or in some way terminated.
‘T'he plaintiffs here only sought to prove one mode of tarmination of the tenancy
and in that they failed. It seems to me that there is nothing whatever in thg
case to afford even a suggestion in favor of the plaintiffs upon any other ground.
The defence set up was not such as to rclieve them from the olligation of
proving their case because it admitted the tenancy. 1 think the appeal mmst be
dismissed with eosts.

Before Mr. Justice Phear and My, Justice Gorer, 187
April 18,

NEPOOR AURUT ». JUKAL*

Maintenance, Order for—Criminal Procedure Code (dct X of 1872),ss. 536,
537—Mahomedan Law—Divorce.

Tut following case was referred under s. 296 of the Code of Criminaj
Procedure by the Magistrate of Pubna :—

“ Nepoor Aurut prayed for and obtained an order for maintenance, on the
18th May 1872, in the Court of a full-powered, Magistrate, Moulvie Amiruddin,
who at that time declared that the plea of diverce set up by the husband had
not been proved.

* On the 20th June following, the woman petitioned saying, that the husband
had failed te carry out the orders of the Court, and the case was made over

* Reference under 8. 296 of the cods of Criminal Procedure by theMagistrates
of Pubna.

(1) 9 B. L. R, 107, note. LB L. R.PC,LL



