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REFERENCE by the Sessions' Judge of Cuttnek under the following circum­
stances :-

One l1aghoo Parirah, on the 5th November 1872, presented a petition to the

District Magistrate, alleging that he had been maltreated by the Poliee, and
asking for an enquiry. 'rho deposition of the complainant did not appear to

have be~ll taken, nor was there any record of any enquiry having been made.

1'ho petition was ordered to bo filed, '.but no further order was made in the case.
Accordingly the complainant, On the Magistrate goin~ into camp, presented
It sccond pecition on the 20th November to the Joint Magistrate in charge.

11e made no mention of his former petition. The Joint Magistrate after taking
the complainant's deposition, fixed the Zutli N,?vember for the trial of the case,

find issued warrants against the accused. 'I'ho District Magistrate boing
informed of this, at once transferred the case to his own filc, and directed the
suspension of the warrants, find on the 3rd December he dismissed the com..

plaint under section 67 of the. Criminal Procedure Codo, observing that, after

an enquiry made by him in his exeoubive capacity, he was sntisflod that the
Police had only acted in the discharge of their duty, and were therefore pro­
tected by as. 76 and 77 of the Code.

The Sosaions .Judge hcing of opinion that tho oomplnint had been impro,
perly dismissed, referred the matter for the orders of the High Court.

The judgment of the Coni I. was delivered by

PUEAR, J,-It appeaJ's that the Magistrate removed a ease from the file of

the Joint Maglstrate to his own, after complaint had been made ani! warrants
iss UAfl by the Joint I\fn~istrate npon the footing of the complaint. The

J\fagistrllte having removed the case immediately suspended the warrants and
dismissed the complaint, on the ground that he had previously.in his executive

capacity, made some enquiry into the ma~ter out of which the complaint arose,
and from information that he so gained was of opinion that the complaint

ought to be rejcted under secbion 67 of the Criminal Procedure Code. Tho
words of this section are, so hI' as it is necossarv to read it now-" If in the
judgment of the Magistrate there be no sufficient ground. for. proceeding, he
shall dismiss the complaint."

*Rcference to the High Court under section 434 of the Code of Criminal Proee­

(lure, by the Sessions J udge of Cuttack.

(1) See Aet X of 1872, s. 1470



VOh X.) APPENDIX.

'We think that the MagiRtrate committed an error in taking this course: ,1873
It has always been held by this Court that the proper officer tp issue ~lf&
the warrant is the officer who has heard the oomplaint made, because it is MAT'fEK OF

he who ean best exercise a discretion with regard to the pl'imufacie merits THE P~;'fITlON
• • " OF. Rsouoo

of the complaint. When that officer had issued the warrants the c zse ought PAIIIRAH.

to go on in due course according to the procedure prescribed by the Code,
unless something occurs to show that the Magistrate who had issued the
warrant had from some cause or another made a wrong exercise of his dis.
cretion, which has certainly not been the caso here. It appears to me that
when the Magistratetook the case from the-Joint Magistrate's file, he
ought to have proceeded with it as from the stage at which he found it ; and
J think he committed a material error by not doing so. In my opinion there'
fore the order of the Magistrate which suspended the warrants and dismiss"
ed the complaint should be set aside.

1 do not think it necessary that we should transfer the case to any other
Magistrate for complete investigation and decision, because I feel confident;
that the Magistrate whose order is now in question, w hell he is made
acquainted with the'opinion of this Court, will duly carry out the investiga­
tion which the complaint initiated, and will come toa Iuir and jndieious

determination of t he matter.

Before Mr. Justice JYlacn,herson.

INRE EDULJEE RUTTONJEE.

Act VIII of 1859, 88. 280, 281- Plaintiff.

S. 2810f Aot VIII of 1859does not apply to a plaintiff in custody for the cost ofa suit.

THIS was an application under s. 281 of Act VIU of 1859 for the
release of a prisoner confined in the Presidency Jail, who was iu custtrdj­
at the suit of the defendant for the costs of a suit in which he had been un­
successful. The terms of s, 280 had been complied with by the prisoner.

Mr. Kervnedy, in support, of the application, contended, that s, 281
applied to this case; that the words of the section applied, as laid down by
s, 280, to " any person in confinement under a decree;" and therefore
would apply to a plaintiff.debtor, as well as' a defendant.debtor.

Mr. Woodl'offe, contra, referred to a decision by Levinge, J., in In the

matter of Beenaruesee D088ee 11).
Mr. Kennedy. in reply.

MACPHERSON, J.-I shall follow the decision of Levinge, J., that s. 2S1 ..
does not apply to such case as this. The application is dismissed with costs.

(I) Cor. Rep" 123.
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