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might affect “the deereo, such as an application for a re-hearing, had to he made 1873
not to the Court to which the decrea was transferred, but to the Court by S
which the dectee was made, in this instance, the Deputy Collector ; )see the ypriR oF
case of In the matter of S. M. Juggodumba Dossee (1). RAMSOONDER

We therofore hold, first, that no appeal would lie to the Judge; and, second, B;‘;’;‘;‘_)A'
that he was wrong in holding that the Deputy Collector had no jarisdiction
to re-hear the case.

The fule must be made ahsolute, and the decision of the Judge dated the
9th of July 1872 quashed.

Before My, Justice Macpherson.
" 1873
NICHOLAS EDWARD KELLY 'v. MARY HANLON. Jan- 23 & 27.

Promissory Note endorsed by an Insolvent—Right of Oficial dssignee fo
intervene—Act VIIIof 1659,s. 73.

Tais suit was brought to lrecover Rs. 7,000 due on a promissory note, dated
the 15th February 1872, wade’ by the defendant, and payable to onc Charles
Henry Lane, or order. Lane, on the 21st June 1872, endorsed the note to
the plaintiff for value. The suit came on for hearing in the first instance a8
an undefended ecause, when it appearing in evidence that Lane had been insol«
vent, and that the note had been delivered to him and endorsed by him to the
plaintiff between the dates of his obtaining his personal and his final dis-
charge. Macpherson, J., directed the suit to stand over for a week and notice
to be given to the Official Assignee.  Thereupon, the Official Assignco
gave nobice of his intention to intervene. His application was supporied
by an affidavit of Mr. Dignam, his attorney, who stated that the plaint in this
suit was filed on the 14th December 1872 ; that the plaintiff had stated in his
evidence that, when the note was endorsed to him, he had paid Lane Rs. 6,000
for i, and that he knew that Lane had been ‘insdlvent; that Lane had filed,
his petition in the Insolvent Court on the 7th September 1871 ; that on tho
same day the nsual vesting order was made; and that Lane obtained his personal
digoharge on the 5th November 1871. and an order absoluto for his discharge
in the nature of a certificate on the 11th January 1873,

Mr. Ingram for the Official Assignee now applied for an order that the snit
be adjonrned, and the Official Assignee be added as a plaintiff or defendant.
The note was not negotiable by delivery. The plaintiff’s title depends entirely
on the act of an ingolvent. If he had recovered the money, he would have
recovered it merely for the benefit of Lane’s creditors, and we could make
him hand over the money as being money recoived to onr use—Byles on Bills,
464, and the cases collected ih the note to Miller v. Race (2), [MACPHER«
goN, J.—Kelly was scarcely & bord fide purchaser. He admits he knew that
Lane had been insolvent.] We now ask for an order under Act VIII of 1859,
8. 72.

(1) dnte, p. 22, 2 18Smith’s L. C., 16tk ed., 468.
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Mr. Goodeve for the plaintiff contended that Mr, Dignam’s affidavit made
no case for the Official Assignee to eome in as a party to the suit. A person
sceking to intervene under 8. 73 must show on his affidavit a clear right to come
in, whieh has not been done here. 14 does not appear either in the affidavis, or
in the evidence, that the plaintiff knew the facts; and he has not been fixed with
the knowledge tliat Lane was insolvent when the note was endorsed. Xelly ag
bona fide endorsee, {has alegal right against the defendant, and is entitled to a
decree, leaving the Official Assignce to pursue whatever course he pleages—
Braithwaite v. Gardiner (1). The . rights of the Official Assignee will be in vo
way affccted by the plaintiff o¥taining a decree. [Macpurrsow, J.—It is rather
the question whether it wopld not be the most convenient course for all parties
to add the Official Assignee as a party.] The Conrt has no power to add
the Official Assignee as plaintitf or defendant under s. 73. He claims
adversely both Lo the plaintiff and the defendant, and, therefore, ought not to
be added as a party—Jdoy Gobind Doss v. Goureeproshed Shaha (2), Ahmed

Hossein v, Mussamut Khodeja (3), Nea Tha Yav. Mi Khan Mhaw (4). [Mace
paksoN, J-—There are itwo courses, jeither of which I may adopt. I may-
allow o decres to be entered up for the present plaintiff, and not allow execution
to issue Without notuice to the Official Assignee; or I may adjourn the
hearing, lhe Oflicial Assignce uudertaking to file a plaint against the
defendant.

Mr. Ingram in reply submitted that the Court ought to dismiss the suit at
once. The cases cited by Mr. Goodeve do not apply. The question in Braith-
waite v. Gardiner (1) was one of ‘estoppel, not of the real owner stepping in and

suying that the plaintiff never had any title—Thomason v. Frere (5) and
Pinkerton v. Marshall (6).

Cuy. ady, vult,.

Macpaersov, J.—The plaintiff sues as endorsee of a promissory note, made
Ly the defendant in favor of one Lane, who endorsed it to the plaintiff. The
promissory nole was given to Lane pending his insolveney,—that is to say
¥otween iho dates of his obtaining his personal and his final discharge; the
note, therefore, was the |property lof the Official Assignee, if he chose to claim
it, and not the property of Lane. It is true that so long as the Official
Assignee did not interferc or claim the money, the maker of {the promissory
note was liable to Lane, and Lane or Lane’s endorsce for value could sve upon
it-—Drayton v. Dale (7). |But it is also equally true that the Official,
Assignee had a right to intervene, and so defeat the right of the insolvent at
any moment: and Crofton v? Poole (8) is an authority that the Official
Assignee  may come in at any moment, even after action brought.
Braithweite v. Gardiner (1), on which Mr. Goodove relied, carries the case

1) 8 Q. B., 473. (5) 10 East., 418.
(2) 7 W. R, 202. (6) 2 H. BL, 334.
() 3B LR, A C., 28, note. (7) 2 B. & C.,293.

)5 B.L R,37L (8) 1 B.& Ad., 568,
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no further than this, that as between the maker of the note and the insolvent, 1873

the maler, having promised to pay the insolvent or order, caunot afteywards KEL::\:

dispute the insolveni’s right. The decision in Braithwaite v. @urdiner (1) 2.

does not touch the questionasto the right of the Official Assignecto interveme. HaNpoN.
[t is clear to me that the Official Assignee bas a right in some $hapo or

other to intervene in this mattor, andprevent the money being lost to the

eatate of the insolvent. The question is, in what from should he intervene?

I might almost say that there is sufficient evidence, as the caso now

stands, to justify mein adding the Official Assignee as a defendant, and then

dismissing the suit, allowing the Official Assigppe to raise the defeuce

which the present defendaut is cstopped from raising. But the better

course probably will be to postponethe further hearing of this suit for a

month, to enable the Official Assignce toinstitute a suit mpon the promissory

note. 1f the Official Assignoe does not institute o suit within a month g

P

shall take it that he does not intend to claim the money, and that he assents
to a decree being made in this suit in favoer of the pluintiff.
On the facts now before me, there is much reason for believing that the

transaction was simply an arrangement to prevent this mouey from fulling
in to the Official Assignee’s Lands.

Before Mr. Justice Pontifer,

RUSSICKLALLDAY anp o1nrrs v. JADUBRAM DAY AuD oTHERS.

1873
Security for Coats by Plaintiffresiding out of theJursdictionof thelligh Couwrt—Act VIIT g5 4,
of 1659, s. 34. e ————

Tars was o suit for the administration of the estate of a deccased Hindu.
The plaintiffs resided at Chandernagore, outof the jurisdictian of the Iigit
Court, and it was admitted by the defendants that the plaintiffs had a certian
interest in the property, the subject matter of the suit ; but the extent of that
interest was disputed.

Mr. Branson, for the defendants, applied that the plaintifis might be orderad
to furnish security for costs under s. 34 of Act VIII of 1859.

My. Evans, for the plaintiffs, was not called upon.

Ponrirex, J.—The provisions ofs. 34 of the” Code of Civil Procedure are
not intended to apply to a case like the present, where the plaintiffs bring a
suit for the administration or partition of property in which, agis admitted by
the defendants, they are entitled to a share, the extent of such share being in.
dispute. The motion must be dismissed with costs.

(1) 8Q. B,473,



