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APPELLATE CIVIL.

Bofore Sir Richard Qouch, Kt., Chief Justice, and My, Justice Ainslie,

MUSSAMATDOORGA BIBEE anp axoruer (Daprspaxts) v. JANAKI
PERSHAD (PLAINTIFF)*

Hindw Law-—Mitakshora— Inheritance—Succession.

A brother’s dauglhber’s son succeeds as heir, under the Mitakshara, in the
absence of nearér heirs.

TgE facts of this case were as follows :—Zorawur Sing had
two sons, Rogoonath Sing and Booudnath Sing. Rogoonath Sing
had two sous, Bishnath Sing and Sheouath Sing (neither of
whom, according to the plaintiff’s case, left any legitimate sons)
and a daughter by name Sheo Daee. Sheo Daee left a son, the
plaintiff. The plaintiff stated that the property of Boodunath
Sing, after Boodnath’s death, went to his widow Muungla Bibee,
who died childless, and that consequently the plaintiff became
entitled to the same ; but that one Tulsiram, whose mother wasa
servant of the family, took wrongful possession of the property
and that after his death the property was taken possession of
by his widow, the defendant, Doorga Bibee. Hence the plaintiff
brought this suit to establish his right to succeed to the pro-
perty as a brother’s daughter’s son under the Mitakshara law,
and to seb aside a certain alienation in favor of one Pireet Coan-
war, one of the defendants in the case. Doorga Bibee's defence
among other things was that Tulsiram, her late husband, was
a legitimate son of Bisnath Sing by a second wife, Mussamut
Badamoo, and that therefore he was the rightful beir to Bood-
nath, being a brother’s son. .The Subordinate Judge consider-
ed that Tulsiram was Bishnath’s legittmate son, and dismissed
the suit. On appeal the Judge came to an opp osite couclusion
and passed a decree in favor of the plaintiff .
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The following passage ocenrred in his judgment :~—

“To my m'nd they (certain docuaments filed in the case) make it
clear that Bishnath Sing sold to Juggernath Pershad and Mungla
Bibee some property (that purchased hy the latter with others forming
the subject of the present suit); that before their names could be
entered in the Collector's: registor, he died; and that, ih order to get the
mutation of names setfed, Rukman Bibee, a wife of Bishnath Sing,
appearcd and acknowladzed the sale-transaction, but not so Talsiram.”

The defendants appealed to the High Court.

Baboo* Kuliprosono Dutt for the appellants contended that a
brother’s daughter’s son is not entitled under the Mitakshara to
suceced—Illias Coonwur v. Agund Rai (1.) If he was heir
under the law, ho would not have been omitted from the enu-
meration of cognates ine. 2,s. 6, art. 1 of the Mitakshara. It
is not clear from the judgment of the Court below whether the
whole of the property was Mungla DBibee’s séridhan or not.
What she purchased was of conrse her stridhan. 'I'he portion
acquired from her husband also must bo considered as her
stridhan, and must go to such persons as would be entitled to
take her séridhan under the law ; 1 Macnaghten’s Hindu Law,

pp- 38 and 39.

Mr. K. E, Twulale for the respondent.—The plaintiff is
ontitled to succced as & bandhu or cognate. DBandhu is defined
to be one who is sprung from a different family, but connocted
by funcral oblations; Colebrooke’s Mitakshara, c. 2,s. 5, art. 3 ;
and by art- 1, s. 6, of the samo chapter, cognates are heirs,
The plaintilt could offer pind to Rogoonath, his maternal grand-
father, and to Zorawur, his father, and to Zorawur’s father. By
offering the cake to Zorawnr, he goufers benefit on his son
Booduath Sing. This point was fully discussed before the
Itall Beneh in Amrite Kuwmwri Debe v, Lakhinarayan Chucker-
butty (2), which was a case of a sister’s son. It was laid
down in that case, on the anthority of Menu, that a sister’s son
is like a son’s son.  The case of Ilias Coonwur v. Agund Rai (1)
is not supported by any authovity. The omission of the
brother’s daughter’s son from the enumeration of cogunates in

(13 Sl Rep, 37 2)25B.L.%,F. B, 28
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c. 2,a. 6,art. 1, is not material, because it has been held by 1872

the Judicial Committe in Girtdhart Lal Roy v. The Govern- Mussamur

meml of Bengal (1), and by this Conrt in Ameita Kumart Debie v. ‘;;OB}?(,A
Lakhinarayan Chuckerbutty (2) that the enumeration thers PR,

given is not exhaust've. In Giridhari Lal Roy v. The Govern-  Presua,
ment of Bengal (1), the Judicial Committde notice the case of
Tlias Coonwur v. Agund Rai (3) and ovcrruldd it. Property which
has come to a widow from her deceased husband goes to the heirs
of ‘the husband after the death of the widow—Ohowdhry Bho-
lanath Thokoor ~v. Mussamut Dhagbatts Deyi (4). There are
several cases to show that property acquired by a woman
does not on her death go to her heirs—Gobardhun Nalk v.
Onoop Roy (5) and Punchanund Ojhab v. Lalshan Misser (G):
Property acquired by a woman by inheritanco is not to
be classed as stridhan-—Sengamalathammal v. Valayada M.
dals {7). Tt must therefore go to her hushand’s heirs. Bnb
here, the property claimed in the suit was treated thronghout
as that of the husband, Boodnath Sing.

Baboo Kaliprosono Dutt in reply.~The contention that,
because the sister's son succeeds, therefore a brother’s danghter’a
son must succeed is nob correct, A sister’s son 18 a nearcr
relative and succeeds for the reasons given in Amrile Kumari
Debi v. Lakhinarayan Chuckerbutty (8). According to that
case, a sister’s son is & supinda, and such ashe succeeded ;
but a brother’s daughter’s son is not a sepinda.  The sistér’s
son was not allowed to succeed merely on the ground that the
enumeration of bandhus in the Mitakshara is not exhaustive.

The judgment of the Cotirt was delivered by

CoucH, C. J.—Three objections wepe raised in this special
appeal on the part of the appellaut; the first was that, on the
plaintif’s own showing, there was a nearer heir to Boodnath

M) 1 B.L.R, P.C, 44, (5) 3 W-R., 105.

(2) 2B.L.R,F. B, 28 (6) Id., 140,

(3) 8 Sel. Rep., 37. (7} 3 Mad. IL C. Rep ., 512, ’

4) 7 B. L. R,, 93. {8) 2 B. L. R, F. B. 23 See pp. 52, 22

of the report.
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Sing than the plaintiff, as one of the witnesses had mentioned

Mussamve in his  deposition that there was a sister’s son, who might be

Doorca
Bigee
V.
JANAKI
PersHAD,

entitled in preference to the plaintiff. But we thought and said
during the argument that we could not take this mention of the
sister’s son as a faot that was found by the Court, and could not
act upon it.  We arefbo deal with the case upon the facts found
by the lower Appeltite Court; that objection therefore could
not be allowed to be*raised.

Another objection was that the property, which was the sub-
ject of the suit, was not the property of Boodnath Sing, but
of his widow Mungla and her stridhan, and a passage in the
judgment was referred to in support of this view. But it is clear,
notwithstauding that passage, that the lower Appellate Court,
and indeed the partics also in the course of the suit, treated the
property.in question as that of Boodnath Sing, and the ques-
tion in the suit being who was entitled to it as heir, it is certainly
possible that the circumstance mentioned in the judgment of
the purchaso of some portion of it by Mungla might have been
explained.  That objection, therefore, could not be allowed to be
taken,

Tho only question that remained was whether the plaintiff
being a brother’s danghter’s son counld inheirit the property, and
that 1s scttled by the decisions of the Privy Council in the case
of (uridhari Lal Roy v. The Government of Bengal (1) and of
a Full Bench of this Court in Amrita Kumari Debi v. Lakhi-
narayan Chuckerbutty (2), where it was held that the enumera-
tion of bandhusin art. 1, s. 6,c. 2 of the Mitakshara is not
to be considered exhaustive. That being so, there is no ground
for saying that a brother’s daughter’s son cannot inherit in
the absence of any nearer heir; and as it is not found in this
suit that there isa nearer heir, the plaintiff is entitled to a
deeree.

The appeal must be dismissed with costs.

Appeal dismissd.

(1B L R, P C, 4. ?)¢B LR, F B, 28



