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APPELLATE CRIMINAL.

Before Mr. Jhstice Pheor and Mr. Justice Ainslie.
Tee QUEEN ». SOOBJAN.*

Evidence—(Confession of Quilti—COredibility of Confession—Documents not iw
Blvidence before Sessions Judge.

The words actually used by an accused, who is said to have confessed, ought to
be ascertained. The Court should not accept merely the conclusions at which the
witnesses, deposing to a confession, themselves arrived, from the answers which
the accysed gave o questions put by them.

Where an accused makes two distinct statements,—the one amounting to a
confession 6f guilt, the other repudiating guilt,—if the one statement is taken
against the accused, the other also must be taken, for what it is worth, in his
favor.” The Court ought to weigh well the relative credibility of the two state-
ments before it accepts the one in preference to the other.

" Documents which were in the record sent up by the Magistrate, but which

were not put in evidence before the Sessions Judge, were looked at because
they told in favor of the prisoner.

Tue prisoner in this case was charged, under s. 302 of the
Indian Penal Code, with culpable homicide amounting to mur-
der, by causing the death of Gani, her husband, and was tried
before the Judge of Dinagepore with the aid of assessors.

The evidence agaiust the prisoner was that of two witnesses,
and her own statement before the Magistrate.

The first witness, Mahashun, said :—

“My brother Gani is dead. He died from poison given him by his
wife, the prisoner present, on a Tuesday evening. I lived in the
same house with my brother. I ate that night rice and vegetable pre-
pared by the prisoner; my brother Gani ate after me. He said after
eating that he was burning inside and his tongue dry. He was in
perfect health before; he shortly after vomited, and died at midnight.
He took his food about 9 p.m. I asked the prisoner after his death
what she had done, and she said she had given him poison in his rice:
She said that Majnoo had enticed her to poison her husband as she

* Criminal ease No. 977 of 1872, referred to the High Court for confirmation of
the capital sentence by the Sessions Judge of Dinagepore.
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had ar intrigue with him. She pointed out the small piece of cloth
present, and said she had received the poison in that cloth. The body
was sent into the station in charge of the Police and my Brother Halal,
Raiaboolah and Jeetoo and others. I sent the chowkedar to the thannah
I8 miles off. The Police came on the Thursday, and the body was
sent in on Friday. The prisoner confessed to the Police as she did to
us. Iknew nothingof any intrigue between thk prsioner and Majnoo
He lives near prisoner’s mother, in the Purneah district. My brother
was & strong, healthy man. Halal and other villagers saw my brother
in the dying state; he was rolling about in great pain. He said he
believed his ‘wife had poisoned him. She was then in the , house and
said nothing.”

Halal, the second witness said :—

“Gani was my brother. He is dead; he was poisoned by his wife
Soobjan on Tuesdy night. The prisoner present is the wife of Gani*
Y and my brother ate first. The food was cooked by the prisoner. My
brother Gani ate after us. He shortly after said he bad a bad taste, and
his throat and stomach were burning. He fell down and rolled about
and diedin great pain st midnight, having eaten about 9 p. m. His

wifo confessed tous that shehad given him poison which Majnoo had
given her, as she had an intrigue with him and would marry him when
her husband was dead.  She said she had the’ poison in the piece of cloth
now present. Majnoo livesacross the river. The deceased was healthy
and strong; he had not eaten anything before the rice. He believed
his wife had poisoned him. The Police came on the Thursday. The
chowkedur went to the thannah on Wednesday worning, 7 kos distant,
The prisoner confessed to having poisoned her husband before the
Police. His wife was present when Gani accused her, and she made
no reply. The prisoner during Falgoon and Magh was ather mother's
house, 3 rusis from Majnoo. The body was sent inin charge of the
Police. Raiaboolah and 8 men took it in. Gani has no other wife.”

The prisoner’s statement before the Magistrate was then rcad
to her. It was as follows i—

« Majnoo is my brother.in-law’s brother. Since last Falgoon there has
been an intrigue existing hbetween us. One Monday, I0 or 15 days ago,
he gave me some white powdér poison, and said that he would keep me
if I would give the poison to my husband with rice, which, if he takes
it, will cause his death. This led meto give poison to my husbaud on
Tuesday with rice; he took it, and said that his tougue was very bad
So saying Le vomited and fell down. und dicd at midnight. I guve
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the riceat one pahar of night. Very little quantity of powder poison
was given in a piece of rag (produced in the Court). The powder was
wrapped in this rag, not tied.

The prisoner was asked if her ¢ confession” was true. She
answered as follows :—

“The confession isn8t true. Myelder brother-in-law induced me to
say what I'did. My husband was ill with venereal disease,and Majnoo
gave me medicine forLim: this [ gave him. I had no intrigue with
Majnoo. I gave the medicine tocure and not to kill him. I have no
more to say and no witnesses.”

It appeared that no post-mortem examination had been made,
but the stomach, which had been sent to Calcutta, had been exa-
mined and was found not to contain any poison. With the docu-
ments sent up with the record there was a report by the Civil
Surgeon.of Dinagepore, who had apparently, at the Magistrate’s
request,examined Majnoo and Soobjan,both prisoners at the time,
stating that Majnoo wasfree from both venereal disease and
gonorrheea, bub that the prisoner was suffering from gonorrheea,
that she had been under treatment from the time of her admission
and that she was not yet quite cured. The doctor, however was
not examined as a witness, now was his report produced before
the Sessions Court, or mentioned by the Judge ia his judgment.

The assessors were of opinion that the evidence was not
sufficient for a conviction, the body having been examined
and no poison having been found in the stomach. They both
thought it possible that the prisoner had been induced to confess
to the Magistrate by others, and they found her not guilty,
The Judge considered that the evidence was supported by her
voluntary confession, and convieted the prisonef and sentenced
her to death.

On the case coming up to the High Court for confirmation of
the sentence under s, 287 of the Criminal Procedure Code, no
one appeared for the prisoner

The following judgments were delivered :—

Prear, J.—In this case the prisoner has been convicted of
murder by the Sessions Judge differing from the assessors, and
the prisoner has been sentenced to death

The assessors are of opinion that the evidenceis is not suffi
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cient to support a conviction and the Judge himself states that
the case has been sent up in rather a meagre form. And truly
the materials upon which the conviction has been come to are
about the very scantiest that I have ever before seen in a capi-
tal case. Apact from statements which the prisoner herself on
different occasions made, the whole of tae evidence directly
bearing upon the charge is as follows,:—IHis Lordship, after
reading portions of the evidence of the two Witnesses continued. ]
—This is the whole of the material evidence in the case, exclusive
of the prisoner’s confessions. But both these witnesses no doubt
stated that the prisoner confessed to having poisoned her husband.
The words are these :—Mahashun says, “ I asked the prisoner
after his death what she had done, and she said she had given
him poison in his rice. She said that Majnoo had induced her to
poison her husband as she had an intrigue with him.” Halal
said :— His wife confessed to us that she had given him poison
which Majnoo had given her, as she had an intrigue with him
and would marry him when her husband was dead.””

Now, it is to be observed that these statements are in general
terms, and so are merely statements of a,conclusion at which the
witnesses themselves arrived from the answers given by the
prisoner to their questions. Halal says, ¢ she confessed,” but
it is all important in matters of this kind to know what were the
words which ‘the person who is said to have confessed actually
used : nothing short of the actual words given in detail in the
first person, so far as it is possible {o obtain them, ought ever, to
be relied upon as a foundation for the opinion formed by the
Court ; becanse, it may turn out that the words taken together
with the questions and the circumstances under which the ques-
tions were put, do not in truth amount to a confession of guilb
such as the witness chose to, represent it. Neither of these wit-
nesses are asked to detail their questions or evento give the
actual words of the prisoner ; and I must say that I should like
very much indeed to have oun the record even the vernacular-
expressxons which were used, and which the Judge has tra.nslated
by saying, © she said she had given him poison in his rice.” Itis
quitecertain, I think, that all which passed between these brothers
of the deceased and the wife canpot possibly be given in these
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depositions, assuming anything passed at all, because I feel con-
fident that if the woman had deliberately poisoned her husband
with the motive attributed to her she would not, immediately
upon his death, without anything more than that which appears
in these depositions, have voluntarily made a clean breast of it,
saying openly that shp poisoned him becase she had an intrigue
with another man, and that other man had promised to keep her
It seems to me quite beyond belief that these depositions do
represent all that passed, if anything passed, in this respect.
I have also reason for thinking that these depositions do not
eveu represent all that the witnesses stated in Court, for I find
that the Judge in his judgment while stating the facts as he
understood them, says :— ¢ The two witnesses, Mahashun aund
Halal, were two of his brothers, and came home before him, on
the night in question, and ate their food as usual that had
been cooked by the prisoner. Their brother Gani, deceased,
came in after them.” In the depositions, as they stand on the
record, there is nothing from which I can get these particnlars~
though they are certainly material to the case .of the prosecu,
tion; and I suppose the Judge did not invent them. Again,
somewhat later he says:—¢The ocourrence happened at a
great distance, 16 or 18 miles from tho thannah ; and the
thannah itself 86 miles from the station. The consequence
was that the body was too decomposed to admit of examination,
and the stomach, that was secured and sent to Calcutta for
examination, failed "to give signs of any poison.” There is
nothing in the depositions of the two witnesses—the only two
witnesses who have given evidence in the case—from which I can
gather the material portion of this statement of fact. Therefore
again, I suppose that they must have said more in Court than
the deposition on the record represents. I find also that the
Judge says :—‘“ The husband accused his wife of having poisoned
him, but she remained silent.” Now, the only thing that I find
in these two depositions bearing upou this is, first, in the deposi-
tion of Mahashun this sentence :—He” (i.c., the deceased) ¢ said
he believed his wife had poisoned him ; she was then in the
house, but she said nothing ;”’ and, secondly, iu the deposition of
Halal who says in one place i—The deceased believed his wife
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had poisoned him.” And then afterwards he says :—* His wife
was present when Ganiaccused her, and she made mno reply.”
But I find no statement that Gani did in fact accuse her, or
what words he used if he did accuse her.

Tam afraid, therefore, that not only was the case meagre in
consequence of the fault of the prosecution,hnt further that the
record which has come up to us does not evan give the whole
of that little which actually was before tha Court of Session
However, we must judge the matter by the record as we have
it, and it seems to me that that which [ have read and referred
to falls very far short of constituting a foundation upon which a
Court could sufficiently come tothe conclusion that the person
accused before it has committed murder. There are, however, in
addition to this material, two statements deliberately made by
the prisoner and taken down in writing ab the time ;—ope is the
statement which she made before the committing Magistrate,
and is as follows :—(reads). The second statement is that
which the prisoner made before the Sessions Court. She
was there asked whether the confession before the Magistrate,
and which wasread in Coart, was true. [His Lordship here
read the prisoner’s answer to the Jadge.] It will be ob-
gerved that, if the first of these statements amounts to a con-
fession of guilt, the second at any rate repudiates it, and
gives an entirely different version of the transaction. If the one
statement is to be taken against the prisoner, the other ought
alsoto be taken for as muchasit is worthin her favor. And
then comes the question whether either of these statements is to
be believed, and if either of them, which of them in preference
to the other, or whether any inference can be drawn from them
relative to the prisoner’s guilt on the present charge.

All lawyers, who have any experience in criminal practice,
well know how dangerous it is to take any prisoner’s confession
of guilt against himself, even though it appear to have been
made voluntarily ; and certainly if this be so in England, as it
is, I 'think I may venture to say it is not less so in this country.
At any rate, inasmuch as in this case the only foundation upon
which the verdict of guilty can stand at all, is that which is fur-
nished by the words of the prisoner herself, and as the prisoner
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has made two perfectly distinet statements with regard to the
matter of the crime with which she is charged, it is especially
incumbent upon the Court to weigh well the relative credibility
of these two statements before it takes one in preference to the
other, and on the footing of it passes that sentence of the law,
which, if once carrigd out, admits of no possible re-call. Iam
by no meauns myself,prepared to say that if I had been called
upon to judge of thefacts of this case in the first instance on the
materials only which are on the record, I should not have taken
the second statement of the prisoner as being probably more near
the truth than the first one. I have already given reasons for
thinking that the evidence of the two brothers, with regard to
the original confession, as it stands on the record, does not dis-
close, at any rate, all the real facts. It appears to me that the
statemeunts of these men on this point ought to have been
scrutinized with the greatest care, and the confession made
before the Magistrate in accordance with them, received with
great suspicion. But, however this may be, I find from docu-
‘ments, which were not produced before the Court of Session
(and which I look at because they tell in favor of the accused),
materials which go very far indeed, as it seems to me, to render
it probable that the prisoner in administering to her husband
some ingredient in the rice, may have done so without the
intention of poisoning him. There is among the documents
which have come up to us a letter from the Civil Surgeon of
Dinagepore, in which he states that h» had examined the persons
of both the prisoner and of Majnoo, and that he found that the
prisoner herself was suffering from venereal disease in a severe
form, while Majnoo was entirely free from any trace of it. I
cannot myself understand why in the interest of justice the evi-
dence of the medical gentleman, who was able to depose to such
facts as these, was not taken at the trial in the Sessions Court. It
goes to my mind almost conclusively to show that there was no
such thing asan intrigue going om between the prisoner and
Majnoo; andif so, as thereis no suggestion made as to the
source from which the prisoner could have contracted her disease
the inference is not very far to reach that it had been inflicted
upon her by her husband. Then, I think, when we come so far



VYOL. X.] HIGH COURT.

as this, we find very good reason for preferring the statement
which the prisoner madein Court as to the reasons for her
administering something to her huasband in the rice, to the
confession which she made before the Magistrate. The Judge
says that : ¢ Before this Court, the prisoner admits mixing
some medicine with her husband’s foog, but qualifies her
confession, so far as to say, she gave it himt to cure his veneral
disease. Ifshe gave him the medicine for such a purpose,
she wouldnot have administered it in a secret way with her
husband’s food, and without his will and permission.” - It seems
to me that it was rather hard upon the prisoner to say that
she “qualified her confession so far,”” and so on; when in
truth this was no confession at all, but merely a statement, which
a voided the guilt if it was to be believed. And I do not feel
with the same force, as the Sessions Judge seems to have done,
the improbability of the wife, under the circumstances which
she mentions, administering the medicine in secret, that is to
say, secretly as roegards her husband. There might, I think, be

conceived very many reasons why she should be disposed to’

make him try a remedy which she believed in, and which she
might know he would not himself voluntarily take. We do not
at this moment know what was the ingredient, the article
actually administered, I suppose that taking the evidence of
the two brothers as to the phenomena exhibited by the sufferer
after eating the food, any one might reasonably come to the
conclusion that the man had died in cons¢quence of something
which had acted as an irritant poison to him. But I think itis
very unfortunate that, were even the very first step which is to
be taken in the case,isa step of this kind, the Court was not
aided by the evidence of an expert, namely, of the medical man,
who seemingly was accessible, and whose evidence might have
been taken. There is not even any pryof on the rezord that the
reason why no poison was found was that which was given by
the Judge. The whole of that part of the case is left in perfect
obscurity as far as the record indicates, #nd the consequence no
doubt is, as the Judge admits, that the Sessions Court had to
determine this momentous issue of life and death upon about
the most meagre materials that could be well conceived. It
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appears to me that in this state of things it was clearly a just
course fo pursne that the Court should give the unfortunate
prisoner the benefit of the uncertainty, and acquit her,

The case now comes up to us under the provisions of the
Criminal Procedure Code for confirmation of the capital sen-
tence, and we therefare have the power of passing that sentence
which we think onght to have been passed by the Sessions
Court, It seems to'me that the prisoner ought to have been
acquitted, and I think, therefore, that the sentence and the con-
viction mitst be set aside, and the prisoner acquitted.

Axnsuig, J.—I concur in mcquitting the prisoner. There is
no doubt that shortly before the death of Gani, she administered
to him some drug which had the effect of causing his death, but
it does not appear that she administered the drug with any
guilty intention or knowledge that administering the drug was
imminently dangerous. If we are to believe the first confession
before the Magistrate, not doubt there was guilty intention ; but
the second statement which she made before the Judge, that she
administered the drug to cure her husbaund, is probably the true
one. In sayiug this, I rely on the reportof the medical officer
who, as has been pointed by my learned brother, shoald have
been examined in this case. The circamstances that he
describes arc eutively consistent with the second statement made
by the prisouer, and I do not think that the evidence of the
brothers as to her confession immediately after the death of her
husband is to be taken as of any weight. It isnot probable
that she would administer poison, and then the moment that her
intention had been carried ont, aud her scheme for freeing her-
self from the husband and enabling herself to carry on the
intrigue with Majnoo had become suceessful, that she would
expose the whole mattar to the brothers, unless some very cogent
means of compulsion were aprlied toher. They say nothing
about the means employed to induce her confession, and it is
very probable that they have amplified any admission that was
made. As the matter stands I am by no means prepared to aceept

the statement which was made hefore the committing officer in

the first instance as sufficient to warrant a conviction for murder.
Conviction set aside.



