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DOORGA CHURN SHAHA (ONE (>I'

THE DEFENDANTS) v. RAMNARAIN
DOSS (PLAINTIFF).'"

The 14th February 1870.

The decree of the lower Appellat:
Court must be reversed with costs.

(1) Before Mr. Justice Phear and Mr.
Justice Mitter.

But I would add that I entirdy
concur in the opinion of my learned
colleague that the plaintiff is not en
titled to succeed in this action in conse
quence of his silence for eleven years,
which has not been explained in any
manner whatever, and which may be
therefore taken as a suflicient rat.ifica
tion of the sale.

Baboo Grish Chunde:r Ghose fol' the
appellunt.

Baboo Rajender Nath Bose for th ..
respondent.

THi: judgment of the Court was
deliver'Jd by,

PH EAR, J.-We think that the deci
sion of the lower Appellate Court can
not be supported.

The plaintiff claims through two roots

was transferred to the defendant set
.aside. The law has not laid down any
specific period of time for an action to
set aside such a sale, and I am, there
fore,inclineJ to think that the plaintiff's
suit, so far as it relates to the reversal
of that-aale, would be barred by the
provisions of the clause above referred
to; and if he is not in a positiDn to have
that sale set aside, his claim for the
recovery of the immoveable property
in question must neeessa.riIly fall to the
ground.

some prompt act to repudiate the alienation, otherwise ri' tification
---.---"- .."-_.

must be presumed-Doorga, Ohum Shaha v. Ramnarain Doss (1).

Now a contract which is made by a
minor is voidable only; it is not neces
sarily void, and if it has been made for a
consideration, which was of the nature
of a necessary to the minor, it is not
even voidable. I think that when, as
is the case here, a minor chooses to re
main quiet for eleven years, after he
has attained his majority. and for
eleven years and eleven months after
the contract, without doing anything
in any shape to repudiate it, a Court
of Equity is bound as against him to
presume that the consideration forthe
contract was of such a character as to
bind him, or that he had after coming
of age ratified the contract, unless this
long period of silence can be explained,
or the original contract impeached upon
grounds going to its merits, other than
that of the minority of the vendor.

No sort of suggestion appears to have
been made in this case that there was
any good reason for the plaintiff's long
silence, or that the contract of sale was
not bona fide on the part of the defen
dant.

~IITTER, J.-I concur. I am not
quite sure that the plaintiff's sui,t is
not barred by the provisions of cl. 16,
s, 1, Act XIV of 1859. It is true that
the plaintiff has sued for the recovery
of an immoveable property, but his
right to that property is dependent on
his right to have the sale by which it

I am, therefore, of opinion that the
lower Appellate Court was wrong in
setting aside the sale. Even had there
been good ground for doubting the
binding character of the contract of
sale, it ought not to have been set aside
on any other terms than that of the
plaintiff's refunding the purchase
money. As I have said, I am of opinion
that the decision of the lower Appellate
Court is wrong, and ought to be re
versed, and it must accordingly be
reversed with costs both in this Court
and the Court below.

'" Special Appeal, No. 2604 of 1869, against the decree of the Judge of Sylhet.
dated the 24th August 1869 affirming a decree of the Munsif of that district,
dated the 30th April 1869.
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of title, and the defendant sets up a
prior right through the same sources.

It is not quite clear whether or not
the plaintiff has provedlJthe convey
ances on which he relies. We think,
however, that the decision of the Judge
to the effect that the defendant has
failed to make out his two lines oftitle
is incorrect, at any rate as regards one
of them.

It appears to us that there has been
no real question below with regard to
the defendant's conveyances. One
portion of the property was conveyed
to him by Surroop, another by Biahen
Dassel'.

But the Judge finds as a fact that
Surroop w;as a minor, and upon that
ground holds that the conveyance by
him to the defendant is inoperative.

This we think is erroneous. A con
veyance by a minor is so far imperfect
that it may be avoided by the minor
when he comes of age. But, unless
after coming of age, he promptly does
some act to repudiate the contract, it
must be taken against him. that he
ratifies it.

It does not appear thn,t there is a
particle of evidence on the record ten
ding' to show that Surroop, when he
came of age, or as soon thereafter as
reasonably might be, took steps to
repudiate the conveyance to the defen
dant. Of course, he could not honestly
disavow his own act, unless he offered
at the same time to refund the pur
chase-money.

Now nobody seems tohave thought
of his doing this. Even the plaintiff
who sues on a conveyance from him,
and therefore stands upon his right,
and no other, never proposes to pay
back to the defendant the money which
he gave for his purchase. ~nd the
Judge, when he gives a decree in favor
of the plaintiff, allows him to have the
full benefit of the property without
making any awards whatever to the
defendant for the loss of the money
which he paid some three and a half
or four years before suit for the
property.

I need not say that this of itself is
inequitable. It would be manifestly
unjust that Surroop should get back
the property, and at the same time
keep in his pocket the money for which
he sold it ; and there iii! nothing cer
tainly in this case by reason of which
the plaintiff ought to stand in a better
position than 8urroop.. I have no doubt
that the Court was bound in equity to
treat, the sale of 8urroop to the defend
ant as a valid sale. If Surroop was of
age at the time of the sale, he could
not afterwards recall his act. If he was
a minor which, on the finding of the
Judge himself, is at any rate 20ubtful,
everything in the case, including the
mode in which the suit is brought,
goes to prove that he ratified that sale,
and he has certainly taken no step
whatever to repudiate it. With regard
to the property which the defendant
obtained from Bishen Dassel', the
Judge was not correct in holding that
the production of the kobala was
necessary to enable him to determine
the issue between the parties in favor
of the defendant.

It appears that the factum of sale
was not really disputed, but the plain
tiff only urged that the sale was a sale
by a Hindu widow under circumstances
which did not bind the reversionary
heir. The Judge ought to have con
fined himself to the enquiry whether
the sale by Bishen Dassee was valid as
against the reversionary heir. He
ought not to have gone behind the
only question which the parties raised,
to enquire whether there was such a
sale or not.

We think that, so far as regards the
pro,Perty which was the subject of the
conveyance of Surroop, the decision of
both the lower Courts must be revers
ed, and the plaintiff's suit must be
dismissed.

But as regards the property which was
the subject of the conveyance from
Bishen Dassee the decision of the lower

(1) 9 }V. R., 110.
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The judgment of the Court was delivered by

MITTER, J.-The main questions which the lower Courts had
to determine in this case were, firstly, whether there was any
legal necessity to justify the guardian ofjhe plaintiff's vendor
in mortgaging the disputed property to the defendants; and
secondly, whether the plaintiff's vendor, Ohundernath, after
arriving at majority, had, previous to the sale to the plaintiff,
ratified the' said transaction of mortgage.

With reference to the first question, the lower Appellate
Court has found as a fact upon evidence that the case of neces
sity set up by the defendants, special respondents, in their written
statement, was not proved to its satisfaction. This finding has
been impugned by the special respondents under the Brovisions
of s. 348, Act VIII of 1859. But as it is a finding of fact based
upon a.full consideration of the evidence on the record, and as we
do not find any error in law, either in the procedure or in the inves

tigation of the case, we cannot in terfere with it in special appeal.
Upon the second question, the lower Appellate Court has

come to the conclusion that the plaintiff's vendor, having failed
to take any steps to repudiate the defendants' title under the
mortgage within five years after the date of his arrival at
majority, it must be presumed that he has ratified that title.

Weare of opinion that, under the admitted circumstances of
this case, this conclusion is erroneous in lam. We do not mean
to say, that long silence on the part of a person, arrived at
majority, to impugn the validity of a transaction betweenhis
lawful guardian during his minority and a third party, cannot
be treated as evidence of ratification, merely because that silence
falls short o£.the period prescribed by the Statute of Limitation;
nor do we mean to say that a Court of Justice, whose duty it is
to determine a question of fact, cannot, in any case, infer a
Appellate Court must be reversed, and then next reversionary heir consented
the case must be remanded to the-lower to the sale.
Appellate Court for trial of the issue, We think that the plaintiff must pay
whether or not the consideration for the defendant one-third of his costs in
that sale was such as to make the sale both the lower Courts and in1this Court.
binding as against the reversionary The remaining costs will abide the reo
heir i or, in the alternative, whether the sult of the inquiry on remand.
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In the next place, it is clear from the foregoing remarks tlmt 1872

the question which the Judge had to try was, whether the title RMN~

~'elied upon by the defendants had boon ratified by the plaintiff's DEB CHOW-
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vendor, there being no allegation in this case that it had been v.

ratified by the plaintiff himself; and it may be conceded that in C~~~'!::R
dealing with this question, the Judge ha:ll. every right to draw CHOWDHRY.

any legitimate inference he thought proper from the conduct of
the parties, such as the delay on the part of the plaintiff or or
his v.endor in taking proceedings against the defendants. But
in this case, it is admitted that there is 110 direct evidence of any
positive act of ratification. 'I'here may be cases in which mere
silence for an undue length of time may be taken as proof of
such an act. But in this case, it is clear upon the learned
Judge's own showing that there was something more than
silenee, namely, the ex.press repudiation of the defendants' title
in the kobala executed in favour of the plaintiff by his vendor
immediately after the latter's arrival at majority. That kobala
is, at any rate, evidence of the declared intention of the plaintiff's
vendor to institute proceedings against the defendants, at least
of an intention existing on the date of its execution, and there
is therefore direct evidence not of ralification, but of positive
dis-affirmance or repudiaticn. It is not even alleged that there
has been any ratification by the plaintiff since that date, the
acts of his vendor done subsequently to the date of his purchase

being of course rejected as not binding against him.
In the above view, we reverse the decision of the Judge, ;md

restore that of the first Court with all costs to be paid by th~

"def,enda;nt, mortgagee.

Appeal allowed .
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