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having arrived. On the contrary, it may be presumed from _1872_

them that all necessary documents were transmitted. It is SAKOM FRO.

'd th t ' be j f d f h d hi h d d sAunMuLLICKsal a It must e III erre rom t e or er w lC prece e v.

the document of the 19th March that it was not intended to SLUTCPMEEPUT
Il'G DOOGUR

send the copy of the decree to Dinagepore, This, perhaps, AND ANOTHER.

ma.y be inferred from that document taken alone, but it would
not be safe to act on such an inference to annul the attach-
ment and sale, especially when it is consistent with the language
of the [subsequent documents, that the copy was sent with the
other papers on the 19th of March ; or, at all events, hefore the
attachment was made.

On the whole, their Lordships consider tha] the appeal should

be allowed; and will humbly advise Her Majesty that the
decree of the High Court should be reversed, that the decree of
the Principal Sudder Ameen should be executed, and that the
appellant should have the costs of the litigation in India and of
this appeal.

Appeal allowed~

Agents £01' appellants: Messrs. Watlcins and Lalley.

Agent for respondents: Messrs. TValt,ers and Gush.

FULL BENCH.

Before Silo Ric-krd Cooch, Kt., Ohief Justice, MI', Justice L. S.JachsrJn
]fl'. Justice Glover,Mr. Justice Mittel', and MI'. Justice Pontife:c,'"

CALLY CHURN MULLICK 'U. BHUGGOBUTTY CHURN MYLLICK.
IN THE MATTER OF THE PETITION OF BENUD BEHA.RI MULLICK.

ActXL of 1858-8Hiltdu Re~ident(tndilo1nic-iled'tl~Oalcutta, Majol'lty of.

1'87:2'
Dec, 2.

The age of majority of a Hindu resident and domiciled iillthe town of Ca.lcutta. See'also
and not possessed of any property in the mofusail, is the end of fifteen. years. IS B.L.R. 74­

12 B,L.B,359,>

THE following questions were referred on August 21st, 1872,
•by Macpherson, J., for the opinion of a Full Bench:-

1. "What is the age of majority of a Hindu resident and

domiciled in the town of Calcutta, and not possessed of any
property' in the mofussil ?
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1872 2. To what extent does Act XL of 1858 have operation on
OALLyCH1:JRl; persons resident in the town af Calcutta 7"
MUL~.ICK . The grounds of reference were stated. as follows :-

13HUGGOBU'J"[Y " The petitioner, Benud Behari Mullick, is entitled to have
CHURN hi h . ~ . h h d fMULLICK. certain moneys w ic are now III Court III t 0 an s 0 the

IN THE Receiver paid over to him on his attaining majority. He applies
MATTER of for payment of the mon,ey now, on the ground that he has

THE PETITION' • d .. H . hi .. (whi h . . d
OF BENUDattame majority, estates 111 IS petition W 1C IS verifier :-

MBEHARI 'That your petitioner, is a resident of Calcutta from his birth
UI4LICK.

and domiciled therein, and that Romanath Mullick, the father
of your petitioner, was also a resident of Calcutta and domi­
ciled therein, and that pour petitioner has no properties situated
in the mofnssil j that your petitioner is of the age of sixteen
years and six months, and has therefore attained his majori~y.'

This raises the question whether, under Aet XL of 1858,
eighteen is the age of majority of Hindus resident and domiciled
in the town of Calcutta, and not possessed of property ill the

mofussil,
U nbil quite recently sixteen was always deemed to be the age

of majority among Bindus in Calcutta: but doubts have been
entertained on the subject since the decision of the Full Bench
in the case of Madhusudan Manii v. Debigobinda Newgi (1) ;
and in Jadunath Miller v. Foyle Chand Dull (2), Phear, J.,
held that, by the operation of Act XTJ of 1858, the period of
'minority extends, among Hindus, to eighteen years, as well
within the orizinal civil jurisdiction of the High Court, as

"within the jurisdiction of the civil Courts inbhe mofussil. More

lately the same learned Judge held in A.rcher v, Watkins (3)
that an Eurasian in Calcutta, who is not an European British

subject, comes under Act XL of 18·58, and therefore attains
majority at eighteen years.

The question was raised before me (but not decided) in the
case of In the goods of Gungaprasad Gosain (4), and also before
the Appellate Court in the same case on appeal (5). In his

(1) 1 B. L. R., F. B., 49.
(2) 7 B. L. R, 607.
t3) 8 B. L. R., 372.

(4) 4 B. L, R, App., 43.
(5) 5 B. L. R, 80.
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ju.dgment in the case of Kamikhaprasad Roy v, SrimatiJaga- 1872

damba Dasi (1), Markby, J" states that as, in the course of CALJ.Y CnURN

evidence, it appeared that one of the parties was of the age of MULLICK
'I).

seventeen year~, "and as it has been held that a Hindu does BllUGOOllUTTY

not come of age till eighteen, he had ~rdered a guardian £o~' M.~::~;K.

him to be appointed, &c."
I

1'1 TIlE

It appears to me that Act XL 'of 1§58 was intended to apply MATTER OF
TilE PETITION

toth~ mofusliiJ, and not to persons in the town of Calcutta and oa BllNUD

not possessed of property in the mofussil. Bu t the matter is a ';~~~~JK.

vel'Y important one, and, therefore, I refer it for the 'decision of

~ Full Bench."

The Ad'UJeate- General, offg (Mr. PatLl and Mr. Wood1'otre

for the petitioner.

Mr. Lowe for the plaintiff.

Mr. Kennedy for the defendant, who was the petitioner's gua~l­

dian.

Mr. Phillips for the Receiver.

The Advoca,te-General.-The title of Act, XL of 1858 cannot

be taken into consideration in construing the Act-':'"7 Bac•. Abr;o;

452. To ascertain the purposes of the Act, we must look at the

Regulations repealed by s, I, and in lieu of which the" Act

was passed. All those Kegulations relate to the mofussil. S. 29

of Act XL of 1858 says :_U The expression 'Civil Court,' as

used in, this Act, shall be held to mean the principal Court of

original jnrisdiction in the district, and shall not include the

Supreme Court; and nothing contained in this Act shall be

held to e~ect the powers of the Supreme Court over the per son

or property of any minor anbject to its jurisdiction." TlJen

s. 26 defines ;~ho .are minors for,the purposes of the Act. A

person who has no property would not be within the scope of

the Act, nor would he be disentitled to sue for work and la-bor

(1)5 B. L. R I 517,
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1872 done after he has attained the age of sixteen. [JAcKsoN, J ..
GHLY GHUR:; referred to s. 2.] I submit that the Act merely relates to

MULLICK the case of Hindus holding property in the mofussil. The view
BHT1G:~BUTTY taken by Phear, J., in Jadunath Mittel' v. Boyle Ohand Dutt (1),

MG HU RN is incorrect. It rests en a fallacy resulting from his' having
x uuLICK.

taken the title and preamble of the Act, and drawn an argu­
IN THE

MATTER OF ment therefrom; but, as J have already shown, the title cannot
HHEBPETlTION be looked at, and the preamble leads rather to an inference con­

OF ENUD

BEHAR! trary to that drawn by his Lordship.
MULLIBK. It is said in that case that, if the Court holds that the

period of majority in the presidency town is sixteen yearA,
there would be an anomaly; but there must be anomalies where
two separate Courts have to apply different laws. From the very
commencement the Legislature bas guarded itself against interfer­
ing with the law of Hindus in presidency towns. Had it intended
to make eighteen the age of majority for all purposes in Cal­
cutta, it would have expressed that intention in clear language,
but not only has it omitted so to do, but the whole history of
Legislature on the subject shows that such was not its intention;
the Succession Act, the Hindu Wills' Act, and both the Limita­
tion Acts specially fix the age of majority for the purpose of
those Acts respectively; this would have been unnecessary if
Act XL of 1858 had once £01' all fixed the age of majority at
eighteen. The words "£01' the purposes of the Act" are words
of restriction limiting the application of the' Act to those cases
only in which the Act itself is invoked. [COUCH, C.J.-The
Full Bench decision in Madhu8udan Manji v, Debigobinda
N ewgi (2) goes beyond that, and we are bound by the Full Bench

decision.] I do not think that that has been the invariable prac­
tice, for instance, in the case of Mahomed Akil v, Asadunnissa
Bibee (3), a Full Bench decision was afterwards set aside by a
Bench of six Judges [JACltSON, J.-In that case it was
held that the minutes written by three Judges, who had retired or
were no longel' members of the Court, could not be looked on as
judgments so as to influence the decision to be given on appeal,

(1) 7 B. L. R., 607.
(2)1 B. L· R., F. B., 49,

(3) 9 W. R., 1.
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Bya rule (1) passed in July 1867, every decision of a Full Bench 1872

is to be treated as a conclusive authority upon the point of law ~H-;:;

or usage having the force of law, determined by the Full Bencb, MULLICK
v.

unless it be (subsequently) reversed, or a contrary rule be laid- BHUGGOBUTl'

down by the Privy Council. COUCH, C.J.-It would be better MCu~~~~:.
in future if it were atrictly the practice to consider that a Full .
Bench decision settles the law.] I would only draw the Cour-t's MA;~::EoF
attention to the fact that the High Court of Bombav has ruled TIlE PICTll'lON

J OF BENUD

differently; see the supplement to 'I'hornson on Limitation, p. 7 BEHA.RI

I A h TTT k' J ' MULLICK.note. n rc er v. rr at tnS (2), Phear, ., held that Act XL ot
1858 was applicable to Eurasians. If that is correct, the Act
does affect the powers of this Court. In In the goods of Gunga-

prasad Gosain (3), Macpherson, J., though he refuses to
express any opinion on the point, does seem to think that Act
XL is a mofussil Act.

No objection was raised either on behalf of the plaintiff or of
the guat-dirn to the order prayed for,

Mr. Phillips for the Receiver.-It is not disputed that the pre­
amble of Act XL of 18G8may be considered in construing' the Act.
'Phe preamble is followed by a series of provisions describing how
the Civil Conrts are to act in respect of 'the property of minors
But the Act does not affect the powers of the Supreme Court
which all along hasa similar jurisdiction in respect of Hindus

ill Calcutta. The Act, I submit, recognizes those powers, while.
it brings persons in tho mofussil under tho jurisdiction of the
Civil Courts. The Full Bench decision recognizes the a}/pli­
cability of the Act to persons with respect to whom its provi­
sions might be put in force although 110ne of its previsions havo
in fact been put in force, and it may well be that s, 26 was
intended to define the age'of maj -rity both for the Oivil Courts
in the mofussil and the Supreme Courts in presidency towns
In Jadunath MiUer v, Boyle Chand Dldt (4), Ph ear, .J. answered

(1) Rule passed July 1867.-" Every mittee of the Privy Council. A Full

decision of a Full Bench shall be treated Bench shall consist of not less than five
as a conclusive authority upon the point JJdges." Sep. Broughton's Civil Proce­

of law, or usage having the force of law, dure, 4th edition, App., 710.
determined by the Full Bench, unless it (2) 8 B. L. a., 372.

be (subsequently) reversed, or a contrary (3) 4 B. L. R, App., 43.
rule be laid down by the Judicial Com.{4) 7 B. L. Roo at p. 614.



BENGAL LAW REPORTS. [VOL. X.

IS7! the argument that his construction of the Act would affect the
---
CALLY CHURl{ powers of the Court by observ ng that it would only extend the

MULLICK period of time during which those powers conld be exerted;
v.

BHUGGOBUTTY but there is yet another answer, 'Viz,' that any alteration in the
M<;J;~~~~. age of majority can only affect the status of person who are

mmors ; the power of the Court over minors will be the same
IN THE

MATrER OF but the persons who are n1;uors will he different. [COUCH, C.J.-
THE PBETITION If the Court could not order the property under its control of

OF ENUD

BEIlAll.T a person under eighteen to be made over to him, that would be
MULLICK. ff . "h f h C ] lb' . lda ectmg t e powers 0 t e ourb, su mit not; It cou

scarcely be said that the power's of the Court over infant

foreigners subject to its jurisdictiou would be affected by
a law of their native country which should alter the age of
majority. The arg-ument against the construction put upon Act
XL by the Advocate-General derived from the inconvenience
which would arise from the same person having a dou bls statu8
is a very strong one if admissible.

Tho Adoocaie-General did not reply on the arguments as to
the extent of Act XL of 'J 858 ; but submitted that the true con­
struction of the rule referred to by Jackson, J., was that the
decision of a Full Hench might be reversed by another Full
Bouch. [COUCH, C.J.-Only where it ,has been reversed by
the Privy Council.]

Cur. ad», vult.

The judgm.mt of the Court was delivered by

COUCH, C..J. (who, after reading the questions referred, con­
tinued).-Having heard these questions argued by the Advocate­
General, who appeared for the petitioner, we thought it advis­
able before giving our opinion to learn what rule had been
followed by the Supreme C J\;rt, and afterwards by the High
Court since the passing nf Act XL of 18.58, and before the
decisions men tioned in the order of reference. W 0 therefore
caused a search to be made among the records of the Court on
the Original Side, and the result of it is this ;-
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In Keerut Ohunder Sircc» v, Holodher Ghose, a report wag~~
made by Morgan, J., on the 22nd of April 1863, finding CnLY CHUR~

that the infant plaintiff Bhoobunmohun Ghose had attained his MU~~ICK
full age of sixteen years; and an order dated the 6th of May.BuTlGGoBoTTt'

• CHURN

1863 was made, discharging the next friend of the plaintiff, and MUl.LICK.

allowing him to prosecute the suit. I~-;E

In Devender Narain Roy v. Obho~ Ohurn Sen it having H:MATpTERTOF..
tr HE ETl 10"

been proved by affidavit that the plaintiff had attained the age ,OF BENUD

of sixteen years, an order was made on the 15th December 1863 :::L~:~.
discharging the next friend of the plaintiff, and allowing him
to prosecute the suit,

In Anunda Gopal Dull v. The Secretary oj state, Levinge;
J., made a report dated 30th January 1864, uudiug that tho
defendant Bhoobunmohun Dutt had attained his full age of
sixteen years, on which an order was made on the 25th of
February 1864, directing the delendant's share of the fund
in Court to be paid to him.

III dntmcl L(~ll Vult v, Sreemulty Monornohun Dossec, a11

order was made on the 25th of August 1864, disclw,l'giug tho
next friend of Anund Lall Dutt, and allowing him to continuo
the suit, as he had attained the ago of sixteen years.

In Monohur Dos« v. Bullub Doss, an order was made au
the Hth of January 1867, discharging the Receiver as to
Ramkissen Doss's share of the property, and d~recting his,
share to be deli vered to him, he having attained the age of
sixteen years. In the same suit a like order was made on.the
10th of September 1868, as to Radhakissen Doss's share of the
property, he having attained the age of sixteen years,

In Periab Ohunder Selt v, Tacoor Dass Seit, an order was
made on the 23rd of lvIarch 1871. discharging the Heceivel'.
and directing the plaintiff's share of the property to be delivered
to him, as he had attained the age of sixteen years.

In Monmothonauth Day and Onathnanth Day v. Aushootosh:
Day, a report was made by Sir Charles Jackson on tho

24th of September 1862, which 'folmd that the plaintiff Man­
mothonauth Day had attained the full age of sixteen years, and.
an order was made on the lith of J'uns 1866, directing the
arrears of maintenance and future. maintenance, to be paid to him

88
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1872 out of the fund in Court. In the same suit a report by Phear,
CALLY CHURN J., was filed on the 8th of August 1866, finding that the other

MU~~lCK plaintiff Onathnauth Day had attained his full age of sixteen
BHUGGOBUTT years; and an order was made on the 2nd of Mareh 1867,

CHURN di t' h f' t d f ..MULLICK. tree mg t e arrears 0 main enance an uture maintenance to

I
~ be paid to him out of the fuud in Court. Then, in the same

N THE
T>1ATTER OF suit, au order was made, dated the 8th of August 1872, dis-

rHE PETITION h . th R' d di . th . hi h dOJ! BENUD c argmg e ecerver, an irecting e property lD IS an s
BEHARI to be delivered and paid to the plaintiffs.

MULLICK. On the. 11th of May 1867, in the suit of Oiool Ohunder

Bose v, Sreernutty Komulmonee Dossse, Otool Chunder Bose
having attained the age of sixteen years an order was made
for the discharge of the next friend.

In Sreernutty Gobindsoondery Dabee v, Hem Chunder G08sain
and Gopaul Chunder Goes ai», an order was made on the 16th
of December 1871, discharging the guardian, ad litem, Gopaul
Chunder Hossain having attained the age of sixteen years.

In another suit, Sreemutty Unnopoorna Dossee v. Bhoobnn
Mohun Neoghy, an order was made on the 19th of Septem­
ber 1872 for the discharge of the next friend, the plaintiff
having attained the age of eighteen years j and, subsequently
in another case (In the goods of prosonnu Cooma» Tagore,
deceased), on the 20th December 1872, on the statement that the
guardian at the infants had declined to act further, and that
ono of the infants had attained his majority or-age of 18 years
an ocder was made that another guardian should be appointed
for the other persons who were still infants.

It seems that, until the ardor of Markby, J., in the case of
Kamikhaprasad Roy v. Srim ati Jagadamba Dasi (1), the
age of majority of a Hindu resident in 'Calcutta was considered
in this Court to be sixteen years. It does not appeal' that there
was any argnment upon the question before Markby, J., made
the order which he refers to in his judgment in Kamikhaprasud
Roy v, STimati Jagadamba Dasi (1). In the argument in
Jadunath Mitter v, Bolye Chan'iJ, Duit (2),an unreported decision
of Norman, .T., to the same effect is quoted, but the date

(1) 5B.L,R.,508,atp. 517 (2) 7 B. L. R" 607.
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of it is not given. In the case before Phear, J., Jadunath~_
Mitter v, Bolye Chand Dutt (1), the question was argued, CALLY OaDEN

. ., MULLICK
and the decision reserved. This was III August 1871, from v.

which time it seems that decision has been followed. In con_.BHUcGGOBUTTYIIURN
sidering the questions referred to us, we cannot overlook the MULl-lCK.
fact that for more than ten years after the passing of Act XL IN THE

of 1858, the Judges of this Court sittitlO' on the Original Side MATrER of
o THE PETITION

did not consider that it had made any alteration in the law OF BENUD

administered by this Court on its Original Side as to tho age of M~~~.~~~.

majority of Hindus which had been held in the Supreme Court-
Nocoor Bysack v, Gopaulchund Seal (2)-to be sixteen years.
And no doubt this view of the law must have been frequently
acted upon during those years, and many titles to property in
Calcutta must depend upon -it, However great the inconve-
niences which would arise from our coming to a decision invalid-
ating those titles might be, we should be bound to do so, if the
consbruetion of the Act were clear; but if it is doubtful, this
inconvenience may be a reason for following what we may regard,
as the contemporaneous exposition of the Act.

The question depends upon what is meant in s. 26 by the

words" for the purposes of .this Act, every person shall be held
to be a minor, who has not attained the age of eighteen years."
The title of the Act is "an Act for making better provision for
the care of the persons and property of minors in the Presidency
of Fort William in Bengal." If we looked only at the title and
s, 26. we might say that the town of Calcutta was wit,hin

the purposes of the Act, it being included in the Presidency of
Fort William. But the title of au Act, although it may some­

times aid in the construction of it, is not a. safe expositor of the
law, being often loosely And carelessly inserted. And there is
the established rule that, in the exposition of Statutes, the inten­

tion is to be deduced from a view of the whole and of every part

taken and compared together. The general statement in the title,
and preamble of the Act is not sufficient to show what are its pur­
poses. We must look £01' them in 'the provisions which are made
in it. The purpose is stated generally in s, 2, viz" the subject-

(1) 7 B. L. R., 60';- (2) Mol'. Rep., 82,
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1872 iug to the jurisdiction of the Civil Court the care of the persons
CALLyC;;;;~N of all minors (except European British subjects) and the charge

MULLICK of their property, except proprietors of estates" who have been or
BHUGOv~BUTT~shall be taken under the protection of the Court of Wards." The

.. ~H.URN sections which follow contain provisions for effectin0'. this, and are

.....ULLICK.. h

_e_ followed bys. 26. We think the word "purposes" there refers
IN THE h d fi

MATT}:R of to t e provisions in the,preceding sections. Then s.29 e nes
THE PETITION the expression "Civil Court" as used in the Act to be the priu-

OF BENUD • I C t f .. I . . di . distri d tBEHARl cipa our 0 ongma JUrIS iction in the istriot, an not 0

MULLICK. include the Supreme Court. Consequently, none of the powers
conferred by the Act could be exercised within the jurisdiction
of the Supreme Court.The proviso that nothing contained in the
Actshould be held to affect the powers of the Supreme Court
over the person or property of any minor subject to its jurisdic­
tion was mmGcessary, and seems to have been inserted £ro\u
abundant caution.

We think the construction which was first put upon the Act,
that it did not alter the Hindoo law in Calcutta as to the ~ge of
majority, was the right one; and that such a change was not
intended by the legislative authority when the Act was passed.
If it is desirable that the law should be uniform in Calcutta.
and the mofussil, it m~y be made so by the Legislature without
affecting existing- titles, which must be affect-ed by a decision of
this Oourtc.aa we should declare what the law has been since

'the passing of Act XL of 1858. As to Phear, -L's reason that we
ou~ht not to attribute to the Legislature the intention to set up
for the same persons two atandurds of majority, one to prevail
in the mofussil, and the other in Calcutta, we think the answer is
that two standards have been set up in the Mofussil by Regu­
lation XXVI of 1793, and it was tke state of the law until
Act XL of 1858 was passed. It appears to us that the grounds
upon which the Full Bench came to the decission in Madhusudan
Manji v. Debigabinda Newgi (1) do not apply to the questions
before us.

We think the first questioe-should be answered by saying that
the age of majority in such a case is the end of fifteen yeal's.

(1) 1 0. r, R. 49,
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The second question does not arise in the case, it being stated that~~
the petitioner has no property in the mofussil. We will not CALLY CHUR:<

d k d MULLI(Tun erta e now to efine to what extent the Act may operate v.'

when a person resident in the town of Calcutta has property ill BHrGGOnUTTY
o ' CHURN

the mofussil, MULLICK.

AttorUllY for the plaintiff: Baboo WO'Inesh Chunder Banerjee.

Attorney for the petitioner: Baboo Greesh. Ohunde1' Mitter.

Attorney for the petitioners's guardian: Babco, Sreenath
Ohunder.

IN 'l'1l~]

MATn;R OF

THE P~;1'I'l'lON

or~ B~NUD

BEHARl

MULLICK.

Attorneys for the Receiver: Messrs. Berners, Sandersoii, and
Upton.

ORIGINAL CIVIL.

Before Mr. Justice JJIacphcl'son.

1872
Sel)t. 9 to

13 g­
Nov.18.

RAJMOHUN BOSE AND ANOTHER v' TilE EAST INDIAN RAILWAY
COMPANY.

Jurisdiction-Letters Patent, 18GS, cl. 12-Act VIII of 1859, s- 5-Suit for
Land-Nuis~nce-Acts done under Powers 'confOr/oed by thc Lefli.~latu,.o- --­

Re«. Iof 1824-Act XLI1 of 1850-Land taken f01' Public Purposes-«
Injunction-decree-time to abate uiNsance-Libe,·ty to apply,

The plaintiffs, the owners and occupiers of a bouse and premises in n,,~rah, See also
sued Coran injunction to restrain a nuisance cause by certainworkshops,forges,and 14B.L,R.12.
fuma.ces erected by the defendants, and for damages for injury done thereby.

The defendants weJ'ea.Railway Company incorporated nuder an A.ctof Parlia­
ment for the purpose of makin~ and maintaining railways in India, and by an
agreement (entered into under their Act of Incorporation) between them and the
EastIndia Company, they were authorized and directed to make and maintain
such railway stations, offices, machinery, and other works (connected with making,
maintaining, and workig the railwaya) as the East India Company might deem

necessary or expedient. The workshops complained of were erected in 1867 under

the sanction of the Bengal Gevernment on,land purchased by the Government in
1854 for the purposes of the railway under Regulation I of 1824 and Act XLII
of1850, end which had been made over to the defendants,

Held, tha.t the suit was in pe>'sonam, and not a suit "for land or other immoveable
property," within the meaning of cl. 12 of the Letters Patent, 186r, or of s. 6 of
Act VIII of 1659.


