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Jawakir,Singk v. Guyan Si,~gh( ). it was held that it son eannoj, 1872

control his father's act in respect of a property, the succession BADOO N-;;
to which is liable to obstruction; and it is only in respect of COO,IIAR LUI.

property not liable to obstruction that the wealth of the father Mo~~.VIE:

and Krandfathwr becomes the property of his sons or grandsons .]);~~z;L~:~~~N.
by virtue of birth.

W . h deci . Th d f h C HAllOO NeNDa concur In t eso ecrsrons. e ecree 0 t e ourt COOMAl\ LALL

below must be reversed as to two-thirds of 12td. of the v.
SUD

property in suit, and it must be decreed that the plaintiffs do RAZAOODEEN

HOSS1i:lN.recover two-thirds of 12trl. of the property claimed in the
plaint, with mesne profits and costs of suit in proportion. BAIlOD NUNJ)

A "1 d '11 b de i th I N 41 f 18- COOn!Al< LALLSImIar ecree WI e ma e III e appea o, 0 /2 v.

between the same parties, where the property in suit is the mehal II
A

1:o ULI V I';
IlDOOL

under the old settlement; and in appeal No. 42 of 1872 where Lurrr,

the suit was against another purchaser.

Costs of the appeals to be borne by the parties in proportion.

Decrees mod{lied.

ORIGINAL CIVIL.

Before Sir Richal'd Couch, Ki., Chief Justice, and M».Justice POIlMfllx.

BONOMALLY NAWNv. T. CAMPBELT,.

Jurisdiction of Calcutta Small CauseCOltrt-Aet IX of18GO,s, 28-Act XXVI
of1864, 8. 2-Sum added to legal ClaimfM' Pu rposeof giving Juris<1.!iction.

A plaintiff cannot jurisdiction to the Smnl! Cause Court by adding
to his claim sums which he could not under any circumstances be entitled to re

ooser. Sileh"r Ohund e, Soori,rl[/mull (2) distinguished.

CASE stated by the Fil'st and Second .Jndges of the Calcutta
Court of Small Cauaes for the opinion of tho High Court under
Act XXVI of 1864,8. 7;-

The questiou which arises in this case has reference to tho
Court's jurisdiction.

" The previsions as to jurisdiction contained in Act IX of
1850 (the original Small Cause Court Act) are not identical

lRi2
Dec. 12 S' 13.

(1) 4 Agrn.H, O. Rep., 78. (2) 1 Hyde, 272.
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with those contained in Act XXVI or 1864 (the Small Causa
------

Court Extension Act )."
The case then set forth Act IX of 1850, s. 28 (1), and Act

XXVI of 1864, s.2 (2), and proceeded :-
" From those sections it will be seen that, while in claims for

sums under Rs. 500 this Court has jurisdiction only ill respect
of the defendant dwelling, working, or carrying on business
within the district of the Court, in claims for sums exceeding
Rs. 500, this Court has an alternative jurisdiction, by reason
merely of the cause of action having arisen within the looallimits
of its jurisdiction, without reference to the place where the
defendant may be dwelling or working.

c, The case now under reference, which on the face of it
purports to be a suit for the recovery of a sum over Rs. 500,
was originally tried by the Fiest Judge of the Court,
who found that the plaintiff's cause of action had arisen within
the local limits of the Court's jurisdiction,

"It was however found that the plaintiff was ouly entitled
to recover a sum ccnsiderably under Rs, 500, and that the
balance of his claim had been thrown in, in order to bring his
claim within the extended jurisdiction conferred by s. 2,
Act XXVI of 1804, in cases where the cause of action bad
arisen within the local limits of the Court jurisdiotion,

"Tho Firs~ Judge also found that the defendant was not
subject to the jurisdiction of this Court on any of the grounds
Betforth in s, 28, Act IX of 1850, and being of opinion that
the case, as being in reality a claim for less than Rs. 500, fell

(1)Act IX 0(1850,8. 28.-"All persons held, under the said Act IX of IS40,shall

shall be deemed wit.hinthe jurisdiotionof extend to the rocoveryof any debt ,dam.
the Court who dwell or carryon their age, or demand exceeding the Bum of
business.or'work for gain, within the dis- Rs, 500, but not exceeding the sum of
trict of the Court at the time of bringing Rs, 1,000, and to all actions in respect
the action, or wh did so dwell or carry thereof *' • II< 'l!' provided thattbe
on their business, or work therein at the cause of action shall have arisen, or the
time when the cause of action arose, or defendant at the time of bringing the
within six months before the time of "action shall dwell or carryon buslness
bringing the action for causes of action or personally work for gain within the
which arose within the same time." local limits of the jurisdiction of the.

(2) Act XXVI oj 1864, s. 2.-" The Court."
j'lrilOdietiou of the Courts ueld , 01' to be
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properly within the provisions of that section, held that he had ---
DO jurisdiction to try it.

0- On a. motion before two .Judges for a new 'trial, it was COD

tended for tile plaintiff that, inasmuch as the amount which the.
plaintiff sued to recover W;L3 over R~. 500, the case fell within
s. 2, Act XXVI of 1864, and that the First Judge was wrong
in holding that he had no jurisdiction. to try it. In support of
this view the case of Sikhur Chund v. Sooringmull (1), in which
a similar question, arising under s. 12 of the Letters Patent
in respect of the jurisdiction of the High Court, had to be deter-
mined, was brought to our notice.

H We were however unable to accept the view that a claim,
not properly within our jurisdiction, could he brought within it
by adding to it a further claim not made in good faith. We
consequently rejected the application for a new trial.

" With reference to, the concluding remarks made by Wells,J.,
in the case referred to, in whic hhe attributed to the High
Court the power of adequately reimbursing a defendant
against whom au excessive claim has been brought in bad faith,
it is to be observed that, where a judgment is passed by this
Court in favor of plaintiff for any pal:t of his claim, no power
is given for compenstaing a defendant. But as the decision
cited in which Wells, J., is reported to have stated that he hal
the concurrence of the late Chief J astice in the view h~
expressed raises in our minds a doubt as to the correctness of our
opinion, we have deemed it right to refer the matter ~or the
opinion of the High Court."

The action was brought on a bond, whereby the defendant
had bound himself to indemnify the plaintiff, who was the pur.
chaser of certain mills, against any
" let, suit, trouble. eviction, ejection. interruption, or denial whatsoever,
of, from, or by one Mr. C. Betts, or any other person or persons claim.
ing any interest therein, under, or in trust for him."

The mills had been attached in execution of a decree obtained
by one Jadunath Ghose against Betts; the plaintiff paid tho
amount claimed into Court to stay the sale, and sued Jadunath

(1) 1 Hyde,2H
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1872 Ghose to recover the sum so paid. He afterwards, by his attor
---n:~ ney, wrote a letter of demand to the defendant claiming pay·

NAWN menn of Rs. 557-5 £01' loss and damages sustained by him in
CAM;~ELL' terms of tho bond of indemnity I the following- being the items of

claim :-

Amount paid into Court to stay tho sale of tho mills in
the suit of Jadunath Ghose v, C. lletts ...

Costs incurred by our client in regard to a suit aguinst
J. N. Ghose

Amount paid to the landlords, which was payable by you
Asscasment bill from January to June
Damages sustained by our client

122 4 6

175 8 3
144 0 ()

13 8 0
102 0 0

-----
Rs. 557 5- 0

'I'he defendant did not pay the sum claimed by the plaintiff,
and the latter thereupon broug-ht the present action. The sum
mons stated that the action was to recover Rs. 557-5 payable by
tho defendant to the plaintiff under the bond of indemnity,

Rs. 279-12-9 of which sum was payable in respect o£
"moneys payable by the defendant to other parties which the
plaintiff W~tS compelled to pa.y thorn on the defendant's account."
Ou the argument of the reference before the High Court, it was
agreed that tho bond, the letter of demand, and the summons
should be taken as part of the case stated,

Mr. Kennedy £01' the plaintiff contended that, even if tho
amount, claimed were less than Rs sao, the Small Cause Court
would have jurisdiction. Act IX of 1850 provides for the jurisdic
tion of the Small Cause Court: s. 5 gives the local limits j 8. 23
gives the jurisdiction as to amount, »is., in all suits whore the
debt or damn,go claimed, &:.l., is not more than Rs. 500 ; and s.28
refers to the persons subject thereto. Then s. 2, Act XXVI ,0£
186'.l" extends the jurisdiction as to amount, and in defining it
as to POI'SOllS, gives tho Comta new jurisdiction, namely,
where tho cause of action ha'S arisen within the local limits.
Rut by s, 16, Act XXVI of 1864, that Act and Act IX of
1850 arc to be read as oue Act, as if the provisions in Act IX
of 1850, uot iucousisteut with til" provisions of Act XXVI of
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1864, were thereby repealed and re-enacted. By virtue of tho _1~8~72~_

two Acts thus read, the Court has jurisdiction in suits where BONOMALEY

the debt or damage claimed is under lis. 500, provided the cause N~~N
of action shall have arisen within the local limits of the Court's CAMPBELL.

jurisdiction. In Lazarus v. Victor (1), Macpherson, .J., ruled
the ocntrary, but that was an undefended case, in which tho
point was not fully argued, and the Court .might therefore still

consider the question open. [Couca, C.J. (after consulting
with Macpherson, J., observedj-c-We think the question as to
the jurisdiction of the Small Cause Court over suits of smaller
value than Rs. 500 was decided by Macpherson, J. His deci-
sion has been acted on down to the present time, and I do not
think we oan open the question now.] The jurisdiction must be
determined by the sum claimed in 'the suit,and not by the sum ulti-
mately recovered-Shiklmr Chund v. Sooringmul'i (2) Raja Neel-
monee Singh Deo v. Gordon, Siaurt. 9' 00. (3), and Pmnnath Roy
Ckowdry v. Ranee SLwnomoyec (4). COUCH, C.J.-'l'he Privy
Council there gave leave to appeal nnder the circumstances q£
that case. Here the J udges of the Small Cause Court seem to

consider that the claim for damages was simply thrown in to give
jurisdiction.] 'I'he question of good -faith was Dot raised at
the trial, Dar is it directly raised on this reference. 'I'he words
" thrown in to give jurisdiction" are vague. The Judges appear
to have thought that they had not full power to deal with the
costs, if the suit was improperly brought: s, 52, Act IX at 1850,
gives them such power.

Me. Apcar for the de£elldant.-There is a distinction between
the wording of s, 25, Act IX of 1850, and s. 2, Act XXVI of
1864. In the former the. words are" all suits ill which the debt
or damage claimed, &c., may be brought," whereas in the latter
the words are " the jurisdiction of th» Courts held or to be held
under the said Act IX of 1850 shall extend to the recovery of
any debt, &c." In SikhL~r Cliuiui v, Soorinqmull (2), Wells, J.,
observed that the words" sued Ion" used in 01. 12 of tho Letters

(1) 2 Hyde, 258.
(2) 1 Hyde, 2n.

0) 1 I J,. N. S. 350.
U) 7 -"luu, I A., 5,)3
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Patent, 1865, pointed to something different from the amount--- recovered. It is clear that the plaintiff might have sued in the
High Court and have recovered costs-Duff v- Fi8he~ (1).
[COUCH, C.J.-If this had been a bona fide demand for over
Rs 500, the Srsall Cause Court would have had jurisdiction.}
There is the finding that those items were thrown in for the
express purpose of givinG' jurisdiction; see Mutu v. Veerapah:
Ohetty (2), [COUCH, C.•r.-There the damages were not
claimed in the suit, and the appeal is determined by the value
of the suib.] Yes, but the principle applies; they were there
claimed fur the purpose of giving a right appeal. The Court
may have to ~o into evidence to see whether it has or has not
jurisdiction, but it cannot proceed where it finds that it has
not; see Thompson v. Ingham (3) and Joseph v, Henry (4),
decided on s, 58 of 9 & 10 Viet., c. 95, which is similar to's. 25
of Aet IX of 18~O.

Mr. Kennedy in reply.

The judgment of the Court was delivered by

COUCH, C..J.-It is stated in the case which has been sent to
us that the suit, which on the face of it purports to be a suit for
the recovery of a sum over Rs, 500, was originally tried by the
First Judge of the Small Cause Court, who found that the
plaint,iff's cause of action had arisen within the local limits of
the Courts jurisdiction. It was, however, found that the
plaintiff was only entitled to recover a sum considerably
under Rs. 500; and that the balance of his claim had been
thrown in, in order to bring his claim within the extended
jurisdiction conferred by s. 2, Act XXVI of 1864; The
First Judge also found that the defandant was not subject
to the jurisdiction of tho Court on any of the grounds set forth
in s.28, Act IX of 1850; and being of opinion that the
case, as being in reality a claim for less than Rs. 500, fell pro-

(1) S n L U' App., 10.
·;i·~id i\rlD ·}l

(3) 1 L. M. & P., 216.
(') T<1 'PR
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I think taking this finding in conuexron with the matters. CAllPBliLl,

which have been brought before us, and it is agreed are to
prove part of the case, viz., the summons, the particulars of
the demand contained in the letter, and the bond, that this
finding means that the plaintiff, ill order to give jurisdiction
to the Small Cause Court, claimed as damages sums which by
law he could not recover-which he could not be entitied to at
all-and added them to his claim for that pmposo. In such l'l.

case as this, I think the Small Cause Comt bas not jurisdiction.
The plaintiff could not give jurisdiction, merely by adding to .his
claim sums which he could not under lIny circumstances be
entitled to recover. The decision of Wells, .J., in the case
referred to (1) is quite in accordance with this view
because it is stated there that the snit ce was a suit to recover
Rs. 848-12 for damages from the defendants, who had failed.
to fullfil their contract," and the learned J udgoo said that .e the
plaintiffs had, owing to the evidence adduced by thorn being
defective, failed to prove that they had sustained damages to It

larger amount than Rs. 75-" The case was not that they had put
forward a claim for damages which they could not properly
recover, but the evidence being defective, they could not succeed
in getting more than Rs. 75; and the learned Judge held that in
such a case the Court had jurisdiction under the words in the

<>

Letters Patent, c1. 12, "in which the debt, or damage, or value
of the property sued for does not exceed Rs. 100." 'I'here the
suit was bona fide brought for a sum exceeding Us. 100, and
the jurisdiction of the Cburt could not be takon away because
the evidence was defective. The other part of the judgment
as to the suit being brought in bad faith, and the Court being
able to compensate the defendant by awarding costs against the
plaintiff, was extra-judicial. The Court's having such a power
does not affect its jurisdiction. "Has the plaintiff in this case
increased his claim by adding to it an amount which could not
be included in it? If he has, he oug-ht not to be allowed by so

(1) Sikhur Ohuncl v. Sooringmull, 1 Hyde,272.
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See I. L. R.
3 Cal 353.

doing to give the Small Cause Court jurisdiction, and we must----- say that in such a ease as that the Small Cause Court has no
jurisdiction, As the plaintiff has done that, and has taken the
opinion cf this Court on the doubts which arose in the minds of
the .Judges of the Small Cause Court, we must say that Mr,
Kennedy's client must pay the costs of reversing this case for
the opinion of this Court,

Attorney for the plaintiff: Baboo l{allynauth Milter.

Attornry for the dofendant : Mr. Mose»,

APPELLATE CIVIL.

1872 Befm'e Sir Richaj'd Couch, t«, Chief Justice and lJir. Justice Ainslie.
Sept. 11

----,NUTHOO LALL CHOWDHRY AND OTliERS (PLAINTIFFS) 11. SHOUKEE
LALL AND OTHERS (DKFF:NDANTS).*

iles-jud~ata-Act VIII of 1859, 8. 2.-guit on Joint Bond.

lJ and B executed a bond, by which they rnortgaged certain lands ns security
for a loan taken by them from the plaintiffs A suit was brought, and a decree
Was obtained by the plaintIffs ngainst D and B nnder which they recovered a por
tion of the amount due on tho bond. The plaintiffs now sued S. and others, on tho
ground that they were joint proprietors of the land mortgaged, that the 10:1n W:1S
taken by D and T3 as managers for the use of all tho parties interested and for

carrying On their joint business and trade, and that therefore they were all jointly
lialJlc. Held, that the suit could not be maintained.

Itamnaili Roy Ghowdhry v. Clvuruler Sehlcu» ]JIohapattur (1) dissented from.

,ON the 11th of Jeit 1271 Fusloe (1st June 1864), the
defendants, Domun Lall and Bhawani Pershad, borrowed from
the plaintiffs at Mozufferpore Rs. 20,000 on a bond, which was
as follows :-

We are, Domun Lall, son of the late Chummun Lall, and Bhawani

Pershad, son or the late Beharry Lall, inhabitants, proprietors, and

shareholders of Mouzah Jurooah, Pergunnah Hajeeporc.

* Ilegular Appeal, No. 177 of 1871, from a decree of the Additional Judge of
'I'irhoot, dated the 19th of l\by 1871.

(1)1, W R. GO,


