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MUSSAMUT BUHUNS KOONWUR axp oreERS (DEFENDaNTS) .
LALLA BUHOREE LALL axD aNorueR {PLAINTIFFs.)

{On appeal from the High Conrt of Judicaturs at Fort William in Bengal. }

Act VIII of 1859, s. 260~ Ewrecution=—Purchaser— Benamd.

A talook in possession of a mortgagee was put up for sale underan exeoution
against the mortgagor, and was brought by 4 in his own name, but berzami for the
mortgagee. A obtained a certificate as purchaser, and was put formally in
possession, the mortgagee remaining in actual possession. Held (reversing the
decigion of the High Court) that s. 260 of Act VIII of 1859 is to be construed
strictly, and that no suit would lie by 4 against the mortgagea to redeem.

Ta1s was an appeal from a decision of the High Court dated
the 12th November 1868, passed in accordance with a Full
Beuch ruling of the 9th September 1868, whereby a decision of
the Priuncipal Sudder Ameen of Gya dated the Srd June
1867 (1) was reversed.

In 1844, one Motee Soondery Dossee granted a zar-i-peshgi
Jease to one Brijlal Opadhia of Talooka Doodhur, and he took
and kept possession until his death, when he was succeeded in
possession by his heirs the appellants. One 'Gungapersand
having in 1861 obtained judgment againstthe mortgagor, her
interest was sold to Lalla Buhoree Lall, who obtained a
certificate under Act VIII of 1859, s. 259, on 5th Octorer 1863.
He had in fact bought benami for Brijlal. In March 1866,
formal possession of the talook was given by the Principal Sad-
‘der Ameen to Talla ‘Buhoree Lall as purchaser under the
decree ; Brijlal’s heirs-however retaining real possession.

On the 5th October 1866, Buhoree Lall claiming as real
owner brought the present suit against the heirs of Brijlal to
redeem on the ground that the profits received had paid off the
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mortgage, The defendants pleaded that he was benamidar for

Mussamvr them, a fact determived in their favor, and the Principal Sud-
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der Ameen held that he therefore could not sue. He appealed
to the High Court, and on the 16th July 1868, that Court
(Bayley and Macpherson, JJ.) held that, ander s. 260, Act VIII
of 1859, he being certified purchaser, they could not enquire’into
the benams transaotion, and directed the usual account. A review
having been applied for, the Division Bench referred the matter
to a Full Bench. On the 9th September 1868, the Full Bench
(Peacock, , C.J., Bayley, Macpherson, and Glover, JJ., L. 8.
Jackson, J., dissenting) affirmed the decision (1), and & decree
was passed on the 12th November 1868 in accordance with their
ruling.

The heirs of the mortgagee appealed to her Majesty in
Counncil.

Mr. Leith for the appellants.=~Act VIII of 1859 is ons of
procedure only, and is not one of substantive law, and although
in one particular case it provides that the title shall not bb
enquired into, that is, when one who has pur‘c’hasé& (L
and has obtained possession, resists a snit to turn him out 'of pos-
session, itis not to override the well-established principals of
equity, and aliow him,when seekingto avail himself of the equi-
table jurisdiction of the Court, to obfain a decree countrary to
equity., S. 260 mustbe construed strictly, aud it only provides
for actifhs against the certified purchaser. Thereis no enact-
ment declaring benami transactions to be void, and such trans-
actions are continually recognized by this Board, as well as by
the Courts in India. The suit is brough% to carry out a fraud.
He referred to Shah Mukhun Lall v. Babao Sree. Kishen
Singh (2), Sreenauth Bhuttacharjee v. Ramcomul Gungopadya {3),
and Nuwab Sidhee Nuzur Ally Khan v. Rajo Oojoodheram
Khan (4). He also referred to the cases commented upon by
Peacock, C.J., in his judgment..

()3B.L.R. . B, 15. (3) 10 Moo. L. A, 220,
(2) 12 MOO' 1| -A-; 157, atlp- 188. (4) Id«, 540.
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M. Doghe for the Yespondents.—The fact of the bemami-is
of course only admitted fot the sake of argument on this appeal
a$ the question as to whether that finding.on fact is correct is
riow utider appeal. The intention of the Legislature was the same
in framing ss. 259 and 260 of the Civil Procedure Code, as it
was in framing s. 36 of the revenue Sule Law (Act XT of 1859),
the ob]ect being to quiét titles and prevent fraud by benams pur-
chases wrder sales in execution. The concluding words of s, 259
show that the certificaté is to be taken as a valid transfer, and
the admission of evidence to show that it was not a valid trans-
fer is ’c’:ontra’r'y to both the letter and the sprit of the enactment.
Peacock, C.J., is corret in showmg that, if such évidence were
admitted, effect conld not be given to the express provisions of
other sections, and éspecially ss. 261, 263, and 264. The great
object of ss. 259 and 260 is to prevent any enquiry as to a
‘purchabe being benami, and it wold be wholly incotisistent with
8. 260 if the defence of benamt, ¢ould be set up in answer to a
claim by & purchaser. If this appeal be allowed, a purchaser in
whote name the certificate is made out would have the shadow,
and not the substance,

Theit Lorpsurps delivered the followihg judgment :—

The facts which raise the question for decision in this appeal
may be very shortly stated.

Bn]lal Opadhia was mortgagee in possession of Talooka Doo-
dhur, Whilst he was so in possession, the interest of tha mort-
gagor was offered for sale under a decree obtained against him
by a creditor. Buhuree Lall became the ostensible purchaser
at such sa.le, and the certificate of sale was granted to him in
his own name as the purchaser. Brijlal Opa,dhta remained in
possession until his death, and after it this suit was "brought
by Buhoree Lall against his heirs (the present appellants)
for the redemption of the talook and possession of it ; alleging
that the mortgage-deby had beey paid off by the receipt of the
proﬁts and, if not, that he was ready to pay what might
remain due. The defence was that the purchase was made
by ‘Buhoree, in his own name, as a benamii . purchaser for
Brijlal Opadhia, and with his money; and that the attempt
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by Buhoree toset up title in himself was a fraud. It has
been decided by the Courts in India that this defence is true
in fact; and it was admitted that it must be so treated in
dealing with the question to be decidedin the present appeal,
which is, whether, having reference to certain clanses of the
Code of Procedure, the defence can in law be made available.

The point upon the construction of the Code is one of con-
siderable difficulty, and was felt to be so by the Courts in India.
The Principal Sudder Ameen decided in favor of the defend-
ants (the appellants). His decision was reversed by a Divi-
sion Bench of the High Court. However, the same Division
Bench, in consequence of the doubts they entertained,' upon a
second hearing, referred the point by a short memorandum to
the Fuill Bench, who gave judgment for the respondents,
Jackson, J., dissenting from the decision.

1t must be observed at the outset that the suit to be dealt with
which is one in  which the plaintiffs (the present respondents)
seek to establish a right against the defendants (the appellants),
and that they invoke the aid of the Courts to give effect against
equity and good conscience to a claim founded upon fraud.
It must be conceded that it is only by force of positive sta-
tutory law that it can be obligatory upon the Courts to give
their active assistance in such a case to the fraudulent plain-
tiffs against the defrauded defendants. But it is said that
this obligation is found in the Code of Civil Procedure. It
is well known that benami purchases are common in India,
and th&s effect is given to them by the Courts according to the
real intention of the parties. The Legislature has not, by any
general measure, declared such transactions to be illegal ; and
therefore they must still be recognized, and effect given to them
by the Courts, except so far as positive enactment stands in the
way, and directs a contrary course,

The enactments relied on by the plaintiffs are found in a
Code" professing to deal, not with rights, but with remedies,
and procedure to enforce rights. The preamble states the
object of the Code to be “to simplify the procedure of the
Courts of Civil Judicature.” It is right to bear this object
in mind in construing the clanses on which the plaiatiffs rely.
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The only express enactment os the subject occurs in s. 260.
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That clause, after directing that the certificate shall state puysgamor

the name of the person who is declared at the sale to be the
actual purchaser, says this:—' And any suit brought against
the:certified purchaser on the ground that the purchase was
made on behalf of another person, not the certified purchaser,
though by agreement the name of the purchaser was used, shall
be dismissed with costs.” This enactment is clear and definite ;
there is nothing from which it can be inferred that more is meant
than in expressed. It is confined to a suit brought against the
certified purchaser, aud to a specific direction as to what shall

he done with that suit, viz., that it shall be dismissed with costs.
The present suit, which is the converse of that pointed at in the

clause, is not within the words or scope of it, and if dealt with in
the manner directed, would, of course, come to a disastrous end,
It has, however, been contended, in support of the opinion of
the majority of the Judges of the High Court, that there may
be inferred from this clause, taken in connexion with s. 259,,
and the sections relating to the manner of giving posses-
gion, a general intention, having for its object to prevent any
inquiry between the purchaser de facto and the person for whom
he is alleged to have purchased, upon the question, whether the’
purchase was bendmi or not, and that etfect should be given to
that general intention. Their Lordships consider it would not

be safe to make such an inference except it arose upon very'

clear implication, and that it would be especially unsafe so to
construe the Act as by inference to import into it prohibitory
enactments, which would exclude an inquiry into the truth in any
suit between the parties, when the express enactment is narrowed
and confined to a specific direction as to what shall be done in a
particular suit, which is described and defined in precise terms.
And it appears to their Lordships that effect can reasonably be
given to the provisions of the Code without making such implica-
tion. S. 259, requiring the Court to grant a certificate to the
person declared to be the purcliaser at the sale, and directing
that such certificate shall be taken and deemed to be a valid
transfer of the debtor’s right and interest, does no more than
create statutory evidence of the transter, in plice of the old
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mede of transfer by bill of sale. Their Lordships consider

“Mussamur that no ioference fairly arises from this clause that it was in-

tended to interfere with bendmi trausactions ; for the language
18 adapted to meet the ease of ordinary purchasers, and the same
lavguage might well have been wused if bendmi transactions
had been wholly unknown. The same observations apply to
ss, 261 to 266, which prescribe modes of giving possession of
the various kinds of property. These provisions would naturally
find a place in the Actin order to govern ordinary purchases,
and no inference can, therefore, be drawn from them of an in-
tention to prohibit bendmi transactions. It is evident from this
analysis of the sections of the Code that the inference sought to
be made against bendmi transactions rests entirely on
s. 260 ; and that if this clanse were absent from the Code, there
is absolutely nothing in the other sections from which such an
inference conld be drawn.

It was strongly pressed upon their Lordships that as, by the
express terms of s. 260, a suit bronght against a pur.
chaser on the ground that the purchase was bendmi must
be dismissed, that it would, in many cases, lead to inconsistency,
if that ground could be set np asa defence against asuit broyght
by a bendmiddr. 1f this really were so, it would result from
the attempt to deal with the subject of benami in a partial
manuer ; and even in that case their Lordships would gonsider

“it fitting that the Legislature should declare its view, and sup-

ply a.dremedy rather than that the Courts should strain the
existing statute. But it will probabiy be found that the sng-
gested inconsistencies will not be great; and even if the re-
spondents’ view were adopted, they would not be wholly avoided,
The object which the framers of the ‘Code probably had iu
view, was to prevent judgment-debtors becoming secret pur-
chasers at the judicial sales of their property ; and fo empower
the Court selling under a decree to give effect to its own sale,
without contention on the ground of benami purchase, by
placing the ostensible purchaset in possession of what it had sold,
and of insuring respect to thab possession by enacting that any
suit brought against him on the ground of bendmi shall be dis-
missed, I the cases where actpud pos-ession can be given of the
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thing sold by the Court, no difficulty can arise ; for there the _ 1872
certified purchaser, having both the certificate and possession, can  Mussamur

hold the property by virtue of s, 260 against any suit brought
against him : and if that possession should be interfered with,
either by force or fraud, on the part of any person, even &
bendmi claimant, it no doubt ought, without inquiry as to the
benams claim, to be restored. It has been suggested that diffi-

culties may arise in the case of possession given, under s. 264,
of lands in the occupancy of ryots toa certified purchaser,
who had bought bendm: for the judgment-debtor, to whom
the tyots may have been afterwards induced to pay their
rents. It was said that, upon the strict construction of the
Code, the purchaser might be precluded from suing the ryots
for these rents. It is not necessary to decide these questions,
but their Lordships do not consider this to be a necessary con-
sequence of the construction ; for, as regards the ryots, the
certified purchaser when put into possession becomes their
landlord, both by title and possession, and it may well be that
they should not be allowed to set up the benami right of an-
other against the person to whom they had thus become tonants.
So, in the case where debts due to the judgment-debtor have
been sold and delivered to the certified purchaser, the debtors
may well be prevented from setting up the benami title of a
third person in actions brought by the holder of the certificate
of saley for they are by s. 265 prohibited from praying to
any one except the certified purchaser, and they could not,
therefore, set up title in another. Besides, when suing thems
the certifi d purchaser is only reducing into possession the very
thing he purchased.

In fact, the instances would probably be very few where any
difficulty would arise. It would occur only in cases like the
present, where the certified purchaser, who is really a benami-
dar, having been put into complete possession by the Court of
the thing purchased at the judicial sale, attempts to bring a new
suit agaiost the real purchaser not; to complete the title or even
the possession to the thing purchased, but to enforce & right
attaching to it. In this case, the pucchaser has full possession
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of the thing he bought, so far as the selling Court can give it,

Mussanpy and it cannot be taken from him ; but when he seeks, as mort-

gagor, in a suit altogether new, to redeem against the mort-
gagee in possession under his mortgage title, then the express
enactment contains no words to restrain the defence set up.
But difficulties would also arise from giving a wide conktruc-
tion to the Code, beyond the ordinary meaning of the words.
It was declared by the High Court, in conformity with former
decisions, that, where the real owner has been permitted to have
or retain possession by the ostensible purchaser, the latter can-
not insist on his certified title to recover. Now, if the Code is
to be read as wholly prohibitory of benami judicial purchases,
thus rendering them illegal, the defence in such cases ought to
be disallowed ; for if allowed to be set up, then effect must
necessarily be given to that which, upon the hypothesis, is pro-
hibited andillegal. The mere permission to holl possession
cannot alone give or transfer a title from the benamidar to the
veal owner. The title must depend upon the purchase having
been made benamsi ; and if that be unlawful, then it onght not
to be allowed to prevail in the cases in which the High Conrt
agree that it should do <so. The authorities, therefore, which
have held that, in the cases just veferred to, the real owner
may set up his right against the benamidar, necessarily in-
volve the opinion that the Code has not made benam: pur-
chases unlawful ; and if that is so, there seems to be no suf-
ficient reason for giving the provisions of the Code, in cases
like the present, a larger operation than the language imports.
The High Court, in their judgment in this case, approve of
the above authorities; but they say they may be explained on
the ground that the benamidar has, by eonsenting to the possess-
sion of the real owner, waived his right to the benefit given to
him by the Code but the Code hade certainly not for its ebject
the desire to confer a benefit on fraudulent benamidars. Itg
provisions must have been framed on grounds of public policy,
to which the doctrine of weiver is not properly applicable.
Tuat policy, if it was meant to be carried to the extent of mak-
ing such transactions unlawful, might have been so declared
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and enacted, but the Code stops short of such an enactment, 1872

Their Lordships consider that, where Legislature has stopped, Mussawor

the Courts must stop. A
It was said that the certified purchaser, in a case like the -

present, would have the shadow only, and not the substance of Buworse
the thing he bhought, but this is exactly what in equity and good Lar.
conscience he ought to have, if no positive law intervened. The
question is whether such positivelaw does intervene in this case.
For the reasons given, their Lordships do not feel justified in
adopting a construction beyond what the language of the Code
imports, when such a construction would, in effect, be to declare
that to be unlawful which the Code itself has not declared to be
50 ; and they are consequently of opinion that there is no bar
to preclude the inquiry in this suit into the real title.

Their Lordships find that a cross-appeal to Her Majesty
against the decision of the Conrts below on the question of fact
is pending, Without perjudice to such cross-appeal, and to
any order to be made thereon, in case the same should be prose-
cuted, their Lordships will humbly advise Her Majesty to allow

this appeal ; to reverse the decrees appealed from, and in lien
thereof to order that the appeal to the High Court from the

decree of the Principal Sudder Ameen be dismissed with costs,
‘The appellants will have the costs of this appeal.

Appeal allowed.
Agent for appellants : Mr. Wailson.

Agent for respondents : Mr. Barrow.



