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Befere Mr. Justice Phear and Mr. Justice Ainslic.

SURUB NARAIN CHOWDHRY ayp orngrs (Prarsriers) v SHEW GOBIND
PANDEY anNp ANOTEER (DEFENDANTS).*

Hindu Law—Mitalshara—Sale-by Father—Suit by Son {o set aside Alienation dy
Father—Refund of Purchase-money.

Baboo Mohesh Chunder Chowdliry for the appellants.
Boboos Romesh Chunder Mitter and Nil Muadlub Boese for the respondents.

Tue facts aroc sufficiently stated in tho judgment of tho Conrt, which was

delivered by

PurAr, J.—In this cage the plaintiffs suo to sct aside a salo cffected, as
I understand, by their father, of the joint family property, on the ground that
he did it without the consent of all the mombersg of the joint family, and had
no authority founded on necessity or otherwisce to pass the title.

It appears thab, since this sale by the father took place, ten years have
clapsed ; and in the meanwhile (ag much as six years before the bringing of
the suit), the purchaser from the father sold again to the principal defendants
for valuable consideration. There is no suggestion that these defendants did
not purchase this property bond fide.

The lower Appellate Court has dismissod the plaintils’ suit, and the case
now comes up befos‘c us or special appeal.

It scems to me that we arec not, under the circumstances which 1 have
dotailed, strictly speaking, called upon to say whether or not the defendants
have obtained a good title to tho property which they have purchased. It iy
possible, however, that they ha.vc done so0 upon the ground wliic}\ is pointed
out by the lower Appellate Court, namely, the ground of necessity. Yor I need
hardly say that, when a sale, effected by the representative of the joint family
the karta or guardian, is impeached on the ground that it was not justified
by necessity, it is only incumbent upon the defendants who- purchased in the
belief that there was such necessity to show that they had wmade all reasonable
enquiries under the circumstances which attended the case, and had reasonably
been led to the belief that there was such nccessity. In the case bofore ud
the defendants purchased, as T may say, second-hand, five or six years after the
property had been originally sold by the father, and during the whole of this
time the present plaintiffs stood by quiescent, and did not in any way interrupt
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1873 or interfere with the enjoyment of the property by the father’s vendee.
Sonos That fact alone, it seems to me, ought to goa long way to satisfy a bind fide
Naraiy  purchaser from that vendee that the original transaction had been a good and
CuowpnrRY valid one. Ho cannot by the nature of the casc have it in his power to make

P— gonmn narrow enquires into the circumstances which led to the sale of the family
1{ ANDEY, property five years before the time at which . he purchased, and a comparatively

little enquiry, supported by tho evidence of bona fides in hig case, ought I
think ‘to be sofficient to afford a good defence to the man who stands in thab
position. But whether this be so or wot, it is very clear to my mind that
even if the plaintiffs are in strict law entitled to say to the defendants ‘yon
Lave obtained no legal title to this property, it is family property which our
father had no power to alienate, and we call upon you to deliver it back to the
family,” yet they ecertainly cannot do that without offering at the same time to
refund to the defendants the money with interest which they paid as consi-
deration for their purchase. The Court could only grant a decree for the
recovery of the property by the joint family upon those terms, because ik
would be intolerable that it should be in the power of the adult members of
2 joint family to stand by, to see the property sol€ to persons who bond fide
gave money for it, to remain quict in view of these facts for a period of ten
years without in any way disputing the cnjoyment of the property obtained
under that alienation, shd then that they should come into Court and be
allowed to say °®although we have stood by for these ten years, we have not
stood by for twelve years, and therefore we can claim to have the property
given back to the family without reimbursing you a single pice.” It seems to me
that it is a very plain matter of equity and justice that, if the plaintiffs under
circumstances like these seck to recover back the family property which they
have allowed for these years to remain out of the,family, they can only do so
nmdor the condition of refunding to the purchascrs the money which they paid
for the pnrchase. But the plaintiffs have not offered to do so in this case,
indeed they have no intention of doing it, as iz apparent from what hag
already fallen from the plaintiffs’ pleader in the course of his argument. Wo
think we ought not to interfere with the decision of the lower Appellato
Court, because it seems to us that, in view of the facts as they are found by
both the Cousts, 1t is a porfectly righteous and coxrrect decision.
We dismiss the appeal with costs.



