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out of , the stabte of facts before them. But in the case which 1873

ig now_before us, and in the other cases in this Court to which “Rasar Rax
I have just referred, there is an entire absence fiom the facts NAR"‘;“ Swed
of any authority or custom, if any there could be, which should P;\E:SM
have the effect of making the property separate property, and
not joint family property, as it passess into the hands of the
successive takers. It appears to ‘me ‘then, on the facts with
which we have to deal, that we must take the property which
is the subject of suit to have been ancestral property, which
descended with the joint family in the ordinary way, subject to
the effect of an established custom in regard to its pevtibility
amongst the existing joint members of the family; and in this
view of the facts it is evident that the father had no power
against his son, whq was unquestionably joint with him as
regards his property, to alienate or incumber the estate,
excepting upon a justification of a family necessity. No such
ground justifying the father’s deeds of 21st and 22nd Asar(13th
and 14th July) has been even attempted to be proved.

The result to my mind is that the plaintiff is entitled to havo
it declared that the two deeds, the Zicca potta and the bond
of the 21st and 22nd oE,Aszu' (13th and 14th Jaly), had the
effect of placing an incumbrance on the estate, and that the
plaintitf was entitled, to have possession of the property at the
time of his father’s death free from that incumbrance. The
plaintiff must have his costs in both the Courts.

Appeal allowed.
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Equitable Mortgage—Uniegistered  Docuwment—Evidence det (1 of 1872),
s.91—Registration dct (VIIT of 1871 ),s17.
The defendant deposited certain title-deeds with the plaintiff ag security for
the repayment of Rs. 1,200 lent him by the plahtiff at the time when the depo-
8it was made. On the evening of the same day, the defendant by way of further
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security, gave to the plaintiffa promissory note for the amount of the loan, and,
endoresed thoreon the following memorandum:—<For the repayment of the loan
0f Rs. 1.200 and the interest due thereon of the within note of hand, 1 hereby

deposit with ‘tho plaintift’ as a collateral security by way of equitable mortgagec

titl »-daeds of my property, &c.” Hell that the memorandum did nob requir
registration.

Tho equitable mortgage was complete without the memorandum, the
memorandum was not a writing which the parties had mado as the evidence of

their contract, but only a writing which was evidence of the fact from which
the contract was to be inferred.

Arriar from the judgment and decree of Macpherson, J.,
dated 5th February 1873, The suit was brought fora declara-
tion of the plaintiff’s right as equitable mortgage of certain
premises situate at No. 11 in Fukeer Chand Mitter’s Street
at Mirzapore in Calcuatta, for an account, and for foreclosure
or sale on default in payment of the amount which mighg
be found to be duc te the plaintiff under the mortgage. The
plaintiff stated in his plaint that he had on the 29th of
March 1871 lent to Woomachurn Banerjee, one of the defeund-
ants, Rs' 1,200; that Woomachurn Banerjee then aund thore
deposited with him, as security for the repayment of the loan
and by way of equitable morbtgage, the title-deeds of the pro-
perty in dispute’ and farther gave him a promissory note for
the amount; that at the time of making the promissory note,

Woomachurn Banerjee endorsed thereupon the following memo-
randun:—

“For the repayment of the loan of Rs.1,200 and the intcrest due
thercon of the within note of hand, I hereby deposit with Baboo
Shamloll Khetbry, as a collateral security by way of cquitable mortgage,
title-decds of my property situatcat No. 11 in Fukeer Chand Mitter’s
Street at Mirzapore in Calcutta ;”
that since the time of the deposit, the title-deeds had
remained in his, the plaintif’s haunds; that in execution of
a decree against Woomachura Banerjee, the property in suib
was put up for sale by the Shervitf of Calcntta, and pur-
chased on the 28th November 1872 by the defendaunts Kedar-
nath Dutt and Madhub Chunder Bose, who had full notice
of the plaintiff’s claim, he having given notice of his claim
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in a letter written on the 25th Novebmer 1872 by his attorney to 1873

the Sheriff. In this letter the attorney wrote :—

» I have no objection to show the security to any intending purchaser
who will call at my office.”

The defendants, the purchaders, denied all knowledge of the
alleged equitable mortgage.

The plaintiff stated in evidence that he paid the money to
Woomachurn Banerjee, and received the title-decds from him
at 8 o’clock in the morning of the 29th March 1871 ; that the
promissory note was nobt given till the evening of the same
day ; and it was contended on his behalf that the morbgago
transaction was complete in the morning.

The following was the judgment of

MacpagrsoN, J.—I am of opinion the transaction was
complete in the morning. The money was paid, and the equit-
able mortgage was completed then on the deeds being deposited,
1t was none the less complete becanse the defendant Wooma-
churn Banerjee agreed to return and give a writing, and did
return and do so.

His Lordship made a decree in the plaintiff’s favor of a salo
of the property.

The defendants Kedarnath Dutt and Madhub Chunder

Bose, the purchasers at the execution-sale, appealed on the

following grounds (amongst others), viz., that the terms of the
equitable mortgage were contained in the memorandune endorsed
on the promissory note, and that parol evidence of the terms of
the agreement onght not to have been admitted ; and that the

memorandum, being unstamped and uwaregistered, was not admis-
sible in evidence,

Mr, Kennedy and Mr. Evans for the appellants.

Mr. Montriouw and Mre. Branson for the respoudent Shamloll
Khettry.

Mr. Kennedy.—The terms of the contract of deposit having
been reduced into writing \n the memosandam on the note, that
document was thg only admissible evidence of the terms of the
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contract ; Act 1 of 1872, s. 91. The deposit of the title-deeds

Knnmu.rn; was only one of a series of acts which were completed when the
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promissory note was made, endorsed, and delivered. The words
of the memorandum are :—* I hereby deposit.” Again, in thg
notice to the Sheriff, the plaintif speaks of his mortgage as
“ dated the 29th March 1871, and says :— I have no objection
to show the sceurity,” thereby indicating the memorandum as
containing the terms of the agreement. By claiming interest
ab 24 per cent., the plaintiff clearly points to the promissory
note as embodying the contract. [Ponrirex, J.~—The plaintiff
might have claimed interest, although there had been no
memorandum of the deposit—Tuckley v. Thompson (1).] Here
thero was a memorandum stating the terms of the deposit,
and it is submitted that it onght to have been stamped and
registered ; seo Neve v. Peuncll (2), where it was held that an
agreement for a deposit of title-deeds of lands in Middlesex to
sccuro a payment, with a provision that a legal mortgage
should be given upon demand, was a document requiring
registration under 7 Anne, ¢ 20.  [Ponvivex, J,, cited Meek v.
Bayliss (3) as showing that, where title-deeds are deposited by
way of equitable mortgage, a memorandum, stating the purpose
{or whicl they are deposited. is not anagreement for a mortgage,
and need not be stamped. ] The learned Counsel also referred
to Fals Chand Sahw v, Lilamber Singh Das (1) and Dwarkanath
Mitter v. S. M. Sarat Numart Dasi (5).

Mr. Montriow for the respondeut.—Macpherson, J., found, and
the evidence shows, that the mortgage was completed in the
morning ; the subscquent writing of the memorandum cannnt
alter the vature of the trauscation, or cut down the effect of
the deposit.  In Dwarbanath Mittor v. S. M. Sarat Kumari
Dast (), the letter was sent with the bitlu-déeds, whereas the
menorandum In this case was not written till the evening,
The Kvidence Act does not provide that, where a transaction is
once complete, the fuct of its boing afterwards put into

(H1J. & H.,126. ) 9 B L. R, 433,
(2) 2 H. & M., 170. ()7 B. L. R, 55.
(3) 31 Lie Joy Clr, $48.
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writing will avoid what has previously taken place, at all events
when the writing does not accurately describe what took place.
The words “ I hereby deposit ” contradict the proved facts, and
must, therefore, be read as ¢ I have deposited.” Tt must not be
forgotten that the documentswas written by a Bengali in a
foreigun language.

Mr. Kennedy in reply,

The judgment of the Court was delivered by

Couen, C.J.—This is a suit in which the plamntiff prayed
that it might be declared that he held a valid equitable mortgage
on certain premises mentioned in the plaint, and that an account
might be taken of whdt was due and owing to him as equitable
mortgagee in respect of a loan made by him to the defendant
Woomachurn Banerjee. The premises upon which he asked
it might be declared that ho had au equitable mortgage belonged
to Woomachurn Banerjee, and had Dbeen purchased by the
defendants Kedarnath Dutt and Madhub Chunder Bose under
an executicn against Woomachura Banerjee, and it is said,
with notice at the time o2 the sale, of the claim of the plaintiff.

The evidence of the plaintiff, who was the only witness
examined, was that he made an advance of money to Wooma-
churn DBanerjee on a deposit of the title~deeds of property
belonging to him sitaated in Mirzapore ; that Woomachurn
Banerjee having been to him several times before, the plaintiff
told him if he could give him a deposit of title-deeds, or security
of that sort, he could advance him the money ; that Wooma-
churn said he had landed property and the title-deeds of if,
and would give them to him. The witness then said :—* He”
{(Woomachurn) ““ continued, I will place them as deposit with
you, and also give you a note of hand.” Ile brought me title-
deeds on that same day, 16th Chitra 1277 (29th March 1871),
not quite two years ago. Ile brought me the title decds at
8 o’clock in the morning. That was the occasion he received
and took the money away having brought the deeds. Before
that a pucca arrangement had bedn come to between meo
and him. It was not then reduced into writing. A writing
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was made when I paid the money that same day at 6 o’clock

Kmumzuu in the evening. I gave him the money at 8 o clock in the
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morning actually before the writing took place. I got the
title-deeds from him at 8 o’clock in the morning before [ gave
the money.” The year 1271 in_the note of the evidence must
be a mistake, as that would be nine years ago. The time is shown
by the promissory mnote to be the 29th of March 1871. He
then said that he saw him again at 5 o’cloek in the evening, and
he then gave him a document which bears his signature. It is
set out in the plaint, and is n promissory note dated the 29th of
March 1871, whereby Woomachurn Banerjee promised *to
pay to Shamloll Khettry or order, tke som of Rs. 1,200, with
interest at the rate of 24 per cent, per annum, for value received
in cash.” It bears an indorsement in these words [reads (1)].

Macpherson, J., by whom the case was tried, gave a very shorf
jndgment, saying he was of opinion that the tramsaction was
complete in the morning. He says [reads (2)].

We do not entirely agree in the view which the learned
Judge took of the evidence of the plaintiff. We rather thinj
that the transaction was not completed until the promissory
note was given, and that the plaintiff’s evidence to the contrary
is probably mnot true; bus, in the view ~we tuke of the question,
it 18 not material to determine whether there was a complete
equilable mortgage before the promissory nete was given, or
whether that was the completion of the transaction,

It was objected that the memorandum, which I have read,
ought to'have been registered under the Indian Registration
Act of 1866 ; and as 1t had not been, it could not be received in
evidence and comsequently the plaintiff eould not establish his
equitable mortgage. The words of the Act upon which the
objection is founded are in s. 17, the 2nd ‘clause of which
enumerates, amongst the instruments which shall be registered,
“ instruments, other than an instrument of gift, which purport
or operate to create, declare, assign, limit, or extinguish, whether
in present or in future, any right, title, or interest, whether vested
or contingent, of the valae of Rs. 100 and upwards, to or in
immoveable property.”” S, 21 of the same Act requires that no

(1) Aute, p, 406. (2)dute, p. 401,
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instrument relating to immoveable property shall be accepted for
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registration unless it shall contain a description of the property Keparwaru

sufficient to indentify it. In fact, if this memorandom had been
presented for registration, it must have been rejected. Although
the transaction is of a description which is usual with mer-
chants when an immediate advance of money is required, if the
charge upon the property is made by a written instrument, care
must be taken to describe it accurately. Itis not unlikely
that many instruments may be defective on that account. But
that cannot be allowed toaffect the construction of the Act.
If this instrument came withia s. 17, it was the duty of the
parties to see that it contained what s. 21 requires. Is the
memorandum which I have read an instrument within the
meaning of the words ins. 17 ? Was there nota valid equit-
able mortgage indep’endeub]y of it ?

The nature of an equitable mortgage is well known. But as
we are discussing the matter with reference to the Registration
Act, it may be well to refer to what Lord Kldon says ahout
it. In Exparle Wright (1) he says that the deposit of title-
deeds is * evidence of an agreement for a mortgage, and an equit-
able title to a mortgage,” that is, the title created by the agree-
ment is, in a Court of Hquity, “ as good as a legal title.” Hence
the way in which Courts of Equity gave ecffect to a deposit of
title-deeds. It is true that this doctrine has been questioned by
some Judges, but it has been upon a ground which would not be
applicable to a case like the present. It would not be applicable
to a great majority of transactions in India, the gronnd being
that it appeared to be opposed to the Statute of Frauds which
required a writing where any interest in land was transferred
and although objections have been made to the doctrine on that
account, it has® been constantly acted upom in the Courts in
England, and must be considered as fully established, as Tord
Abinger said in Keys v. Williams (2) :—“It appears to have
arisen from the necessity of the case. It may, however, in
many cases, operate to useful purposes,and is certainly not
injarious to commerce. In commercial transactions it may
be frequently necessary to raise money on a sudden, before

{1) 19 Ves., 255, see 2i8. ()3 Y. & C, 53 see 60and 61,

Durr
v.
SHAMLOLL
KHETTRY.



412

1873
KEDARNATH
Durr
v.
SeAMLOLL
KHETTRY:

BEN GAL LAW REPORTS. [VOL. XI.

an opportunity can be afforded of investigating the title-deeds
and preparing the mortgage. Expediency therefore, as well
as necessity, has contributed to establish the general doctrine,

although it may not altogether be in consistency with the
statute.”’ Many cases in the English Courts might be referred

to, as showing how the doctrine is acted upon. But it is enough

to notice the case which was quoted to us inthe course of the
argument—Neve v. Pennell (I)—where, asto one of the sums

of money claimed, the £3,000 which was an advance made
at the time the title-deeds were deposited, no question was

raised as to the validity of the mortgage. The question
in the case was raised with reference to the saom of £4,000,
which was subsequently advanced, and as to which it was
necessary to have some writing in order to show that the title-
deeds, which had been deposited and were in the hands of
the equitable mortgagee, were to be security for that sum. The
case shows how entirely the doctrine of equitable mortgage was
treated as established. Then what we have to consider is, did
the memorandum, which was endorsed oa the promissory uote;
make any difference in the transaction ?

The rule with regard to writings is that oral proof cannot be
substituted for the written evidenco of any contract which the
parties have pubinto writing. And the reason 1is that the
writing is tacitly considered by the parties themselves as the:
only repository, and the appropriate evidence,of their agreement.
If this memorandum was of snch a pature thaf it could: be-
treated as the contract for the mortgage, and what the parties.
considered to be the only repository and appropriate evidence
of their agreement, it would be the instrument by which the:
equitable mortgage was created, and would come within s. 17
of the Registration Act. Butit was mnot a ‘writing of that
character. As I have said, the equitable mortgage was. ereated
by the agreement which was evidenced by the loan and the
deposit of the title-deeds . the promissory note, whether given
either at the same time or some hours afterwards, in pursuance
of the understanding between the parties, was evidence of the

(1) 2 0. & M., 170.
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terms.upon which the loan was made, viz, that the interest
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should be at the rate of 24 per.cent. But as regards the “Kuoannari

contract between the parties, if there had been no memorandum
at all on the promissory mote, there would have been a
complete equitable mortgage. When we counsider what the
memorandum is, we find it is bot the contract for: tho
mortgage,—not the agresment to give a mortgage for the
Rs. 1,200, but nothing more than a statement by Woomachurn
Banerjee of the fact from which the agreement is inferred.
It is an admission by him that he had deposited the deeds
upon the advance of the money for which the promissory notc
was given, It is not by the memorandum that the Court takes
the agreement for the mortgage to bo proved, but by the
deposit of the deeds, and this is no more than a piece of evidence
showing the fact of the deposit which might be proved by any
other evidence. The memorandum veed not have been preduced.
That this is the naturc of such a memorandum as this appears
from = decision of the Court of Queen’s Bench in Blackwell v.
McNaughtan (1). Of course, I refer to this decision more as
an illustration of what T have been stating than as an authority
which binds us. We aro to determine what is the law under
the Registration Act.s But this decision illustrates what I
have been saying about this memorandum. The question
arose there not upon a Registration Act, but on the Stamp
Act ; but the reasoning of the Courtis equally applicable.
The action was upon a contract to redeliver, on request,
wive which had becn placed in the defendant’s ‘care. Tho
plaintiffs offered in evidence a writing signed by the defend-
ant, which was 1o substance as follows :—*“This is to certify that
Mr. MecNaughtan has in his cellar, belonging to Mrs. Hartly,
that 1s paid fory twelve dozen of portwine. March 5th, 1823.”
It wasobjected that this writing was not admissible withount
a stamp: The late Chief Baron, Sir Frederick Pollock, in mov-
ing for a new trial, argued that it was evidence of a contract,and
ought therefore to have had an agreement stamp. Lord
Deniman, the Judge who had tried the case, said :—“I thought
the certificate was not proof of a countract, but proof of an

(H1Q B, 127
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independent fact from which, among others, a contract might be
inferred, if the case were sufficiently made out.” Coleridge, J.,
said :—‘ This writing was merely evidence of a fact from which
the plaintiffis sought to infer a contract,” which is precisely
the case here. The result was that the Court refused the rule
for &'new trial, and upheld the decisi n  of Lord Denman, who
read the judgment of Lord Tenterden in Mullett v. Huchison (1).

Ou the ground therefore that this was not a writing which the
partics had madeas the evidence of their contract, but only a
writing which was evidence of the fact from which the contract
was to be inferred, I think it does not come within the description
of documents in the 17th section of the Registration Act.

A decision of Phear, J., in the case of Dwarkanath Mitter v.
S. M. Sarat Kumart Dast (2) was quoted, v'hich I think is dis-
ginguishable from the present case. In that case the facts appear
to have been similar to what they were in Neve v. Pennell (3) in
regard to the sum of Rs. 4,000. The letter which Phear, J.»
held to require registration, as being a document creating a
charge on land, was written after the debt had been incurred and
was sent with the title-deeds. There was not in that case that
which was evidence of an agreement to give a mortgage, namely,
the loan of the money accompained by the deposit of the title-
deeds.  Without some letter or verbal communication, there
would have been nothing to attach the debt which had been
incarred to the deposit of the deeds. It seems to me that the
decision is distinguishable from the present case,and that, for the
reasons I have given, we ought to lold that the decision of
Macpherson, J, is right, and that this appeal should be dismissed.
The appeal is dismissed with costs on scale 2.

Appeal dismissed.
Attorney for the appellants : Baboo Troyluckonath Roya.

Attorneys for the respondents: Mr, Pearson and Messrs.
Hume and Dutt,

(h 7 B. & C,, 630, (2) 7 B. L. K, 55. (3) 2 H. & M., 170,



