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Chnnder v.
to hold that

defendants thus become judgment.

creditors applied to take out execution

and to get their costs when it was
objected that they were barred by
limitation, more than three years
having elapsed from the date of the

decree. 'rile Judge considered that

the time should count from the date

of the decree of the High Court, and
that therefore their application for
execution was in time. Without

goin~ into the queation whether or

1I0t the .Iudgo was right on that point,
although as a matter of fact, we are

inclined '" think that he was right,
we think there is a prim('i facie objec.

tion to the j udgmcnt-crcditora' claim
Tiley say that the judgment. of the,

Court holo w awardod their costs as
against the party who brought the
suit. Now ns a matter of fact,

although t.here is a remark in the
judgmcut to the effect that these two
1'01'8","8 have been improperly made
deCcndllnts, and that they ought to have
their costs from the plaintiff, still in
the decree there is no such recital;
it merely gives the plaintiff costs as
against all the defendants.

thefor

7.'hc 23",1 May J872.

(1) Before Mr. Justice Kemp and JJfr,

Justice Glover.

Decree, Amendment of-Power to amend.

Ilaboo A1tshootosh Dlnir
respondents.

Ilaboo Doorgn ],[ofmn Doss for the
appcilanta.

CHOWDHRY GOLUCK CHUNDER
AND o-rrucns (J u DU~U:NT-IH~B1'''H8) 1'·

CllOWDlIRY GUNGA NAltAIN ,INll

crusns lDECRF,B-UOLlJERS).*

1873 ana Glover, JJ. in this very case, Chowdhry Golnck
------ Ohowdhry Gnnga Narain (1), for a Division Bench

CUoWDURY

GOI,tiCK. because the application was so late
CIlUNDER that the Privy Council might have

u.
CHOWDHRY heard the appeal, we should have felt

GUlWA the difficnlty in saying that the amend-
N ARAIN. ment could be allowed. In the present

case the appellant has failed +'0 show

that any injustice was done him by the
allowance of the amendment which,

as appears to us, was simply in further.

anco of the decree. 'I'he appeal is
dismissed with costs.

It is contended hy Bnboo Anshoo..
tosh Dluu- for these defendants thltt
we ougllt to road the judgmcnt and

decree together, and if we can be
reasonably certain that it was til e

iutcut.ion of the Judge to award costs

to the responde.its, that we ought to
give them such costs.

'fmc jl,lllgment of the Court was
delivered by

GLOVER, J.~-The judgment-debtor
is tbe appelluut in this case. He sued <I

certain number of dofendants anwn;jst

whom are tho present judgment

creditors. Tho ease was decided in
fuvor of the plaintiff against, certain
defendants, and as ~lga;llst GUllga
Naraiu Musunt aud Urdhub Naruin,
the judgment was that t hny had been In the firat place it is an extremely
improperly made dofcnduut,s, un i thClt daugcrous principle to I1!lOW any
the plaintiff should pay their costs. interpolation tl be m-rde in tIll> word
'I'he case was appealed to the High ing of a decree, or to attuoh any
Court, and the j Ildgment of the Court, meaning to the words of a decree
below was ,,~l;clled. The' forruer which cannot be fairly and plainly

* ~liscdLllleon8 Regnhl' Appe:ll, No, JIG of 187;:, from an order uf the Judge
of Jllidllllporo, dated the ath Februu-y 18,~,
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CnOWDllRY

GOLCCK

CllUNIJEI~

·v.
CHOwDIlRY

GUNG.\.

NARAlN •

such an' order cannot be made, It appeal's that several J udges __~

have expressed an opinion that such an oI'll('1' can be ma.le , and

it also appears from the decision in ZUhOO1' Ilossein v. M1t8Samnt

Syedmt (1) that such an order is open to appeal. And the

order of amendment in this casl! having been made on the 21st
August 1872, it is too late now to question it by way of appeal ;
and therefore being au ardor which the COUl't had power to

make, and not having been appealed against, it must be taken
as final. At the same time we think it right to add that, had
this order been now opell to question, we should have hesitated
very much before confirming it. It is the duty of the parties

or rather of their pleaders, when they obtain a decree, to seo

that. it is drawn up in the proper form, and' it has been ordered

by a Circular Order ci. this Court of the 19th July 1807 (2)
that the .Judges should obtain the signatures of the pleaders
before the decree is finally sign ell. If the parties choose to allow

so long ~ time as that allowcll in this case to elapse before they

take any steps upon the decree without ta.l(ing any precaution

to ~ee that the decree is properly drawn up, it seems to us tlmt
it may be fairly presumed that they acq uiesced in the decree,

attached to them, and in this case
there can be no doubt that no costs are

mentioned as being due to the praseut

judgment-creditors. It was thc easiest
thing in the world for them on seeing

the mistake or omission of the JncJ~e

on the decretal order to have applied

to have that omission rectified. It is
said that, in the schedule at the foot
of the decree, there is a men tion of

Guuga Nnrain's cost" but it is not
said in that schedule I that they are to

be paid by the plaintiff, and they

are merely entered in the general list
of the costs of the defendants without
saying by whom they are to be l orne,
It is clear at all events that the
schedule proves nothing, and the
decretal order itself as already observed
is silent. On the general principle

therefore of the inadvisability of
incorporating anything into a decree,

or of attaching to it a meaning which
the words of the decretal order do not

properly and clearly express, wo tll illk

that we ought not to allow this cxecu

tion for costs to issue. 'I'he creditors
arc still within time, and they can, if
so advised, apply to the J ndge to

amend his original decree, and to give
these defendants the costs which. ho
considers due to them. We may

observe that the Judge who passed
the decree of 1868 is tho Game JuJgo

who now presides ill the Midnapore

Civil Court, and therefore presumbly
well acquainted with ,the circumstancea
of the case.

We reverse the order of the lower
Court, and decree this appeal with
costs.

(I) Ante, p. 36i.
(2) 8 W. R., Civ, Cil'.) 2,
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1B73 find that no alteration ought to ho made snhseqnent)y. As
~)l:; however we have no power to interfere, the appeal must be

GoWCK dismissed with costs
CHUNDER

'C.
CrrOWlll111V Appeal rUsmisscd.

GUNGA

NAUAUi,

Before Jl[r. •Tustice lJIal'kI,y and Iifj'. Jueiicc Iiircti.

1873
1l1ay 2a. IN TUE MATTER m' TilE PETITION Ox' MOULVII~ SYUD ZOYNOODDEEN

lIOSSEIN KIIAN.*

Slamp-dl<iy-Rcjnnd oj E,l;CCSS oj Slamp (lilly-Coltri .Fees' Act (VII oj 1870).

The plaintiff brought [1 suit for dcolnration of his mali hi right over a certain

}l<t! ni tenure, mal he aHege,1 that tho dofendants lind executed [1 hibn in his

favor in eonsi,lol':ttion of It diamond xing worth Rs, 30,000. He valued his
suit at Its, 5,600, being twenty times the malil;ana of Its, 280 to which the

petitioner allege,l he W'lS entitled. The Snbordiuate J u,Ige held" that the

plaiutiff W[1S bound to valuo his suit at Rs. 30,000, the consideration mentioned
in tho hibonam«, Tho plaint.iff paid tho deficiency, ann his suit wag
ultimately dismissed. Tho plaintiff appealed to the High Court lind valued

his appeal at Rs. (;,600, which valuation was ~ccepte,l hy tho High Court. On
an npplicatiun by the plnin tifl' for a cortiticato allthol'izing him to receive hack

from the Collector t.ho excess of stamp-duty paid by him, heW that tho
Court had no power to grant it, its power bci ttg limited to cases specified in
ss. 13,11" and 1[, of the Court Fees' Act; bnt, that there is nothing ill the law
preventing tho Government from refunding any amount which they lllay think

the plaintifl WlIS improperly ordered to pay.

A Rm.e had been granted on the application of the petitioner
calling on tho Socrotary of the Board of Revenue to show cause
why an order should not be made authorizing the petitioner to
receive a refund from the Collector of Dacca of Rs. 645 paid
by the potitioner in excess of the stamp-duty chargeable in
original suit 28 of 1870 instituted by him in tho Court of the
SlIhonlillnJo Judge of Furreedpore on 12th March 1870. The
rule uow came on for hearing.

* Rille Nisi. No. 2[,8 of 137:3, from an order of the Subordinate Judge .,f
Furrcedperc. dated the 12th March POlO,
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Proetui opj\Iol'l,Vll';

8YUIl ZOy·

NnOnl)EI'~~

lI()SSEI~

Kl\:\N.

The fuots and arguments are suffici,mtly sta.tcu in tho J mlg

ment of the Court which was delivered by

The Senior Govcrnrnent Pleader (Baboo Annoda

Dalwljcc) for the Secretary to the Board of Hevenuo,

Baboo Kally ][ohun Doss and Moonshee lJIahomc(l YUSld' for _

the petitioner.

MARInW, .J.-In this case it is stated in the affidavit on which
the rule was granted, that the petitioner instituted a [mit in the

Court of the Subordinate .Judge of Fureedporo for declaration
of his maliki right over a patni tenure, and he alleged tllat
the defendants had executed a hiba in his favor in cousidcration

of a diamond ring worth Rs- 30,000. 'I'he suit was valued
at Us. u,GOO, being twenty times the malikana of Rs. 280 which
the petitioner ltUeged he was entitled to. 'I'he Subordinato
Judge, on an objection taken by the defeudants that the st:l1np

duty paid was insufficient, held that the plaintiff was bound to

value his suit at Us. 30,000, the consideration mentioned in tho
hibanama. 'rhe plaintiff accordingly paid tho deficiency, tho
suit proceeded, and it was ultimately dismissed. Tho pluintilf

then appealed to this Court, and again valued his appeal at

Us. 5,GOO, and that valuation appears to have been accepted by
this (JOUl't without objection.

Now the plaintiff has come to us asking us to issue :1 certiflcato

authorizing him to receive back from the Collector the diffcrcnco
between Hs. 330 and 975 which he alleges he was wrongly
ordered to pay by the Subordinate J udgo. A notice of this
application wag served upon the Board of Hevollue, and the
Government pleader has now appeared. He docs not attempt
to support the correctness of the decision of the Subordiuato

J udge, and he states that the Government are willing, if tho
Court think it can be done, to refund the excess Ieos so paid ;
but he submits that the Government have no power to do so of
its own motion, and that this Court has no power to order it to
be done.

Now the only question upon which we can now express any
authoritative opinion is as to whether or not this Court can
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1873 order that money to be refunded by issuing a certificate as asked
-;;.;,;-;- for, We think we are bound to say that we have no 'such

:'ATrER OF power. 'I'his Oourt can only order a refund in such cases as
TAg P~:TITIO:-i

OF MOULVlg it is specially authorized to do so. And what those cases are, is
~~~~~~:- stated in ss, 13, 14, and 15Jf the Court Fees' Act under

H"SSEIN whi-ch, in the cases specified. certificates authorizing refunds
KUAN.

may be granted j but the case does not fall within the language

01' spirit of either of those sections. There appear to be two cases
in which this Oourt has acted upon those sections, One is In the
matter of the Petition oj Proeunn» Cliunder Hoy Ghowdhl'Y (1),

and the otber is In the matter at' the Petition of Doorga DaS3
Dntt (2). \'Ve think it is impossible to bring this case within
those decisions, and therefore we must reject this application
which asks us to issue a certificate authori::riug the petitioner to
get a refund from the Oollector. But at the same time, as we
have been asked to do so, we have no hesitation in expressing
our opinion that, if the Government think that the plaintiff had

(I) Before u». Justice Markb>j.

IN Til g MATTEll. OF TilE PETITIO;>; OF Pno
I3UNNO OHUNDEH nov CHOW

DlIRY.

The 2nd Srplemb",' 187'2.
'l'ms was a case referred to the

High Court by the Deputy Registrar
us follows;-

"The stamp law is silent as regards
the refund, of excess stamp fee paid
in, or as regards the refund of stamp
fee paid in by mistake.

c,In a matter On the original side,
where excess stamp fe~ had been paid
in by an executor on a probate, the
Board of Revenue, on the aplication
of the executor for a refund of tho
excess, held that the Jaw provided for
110 such refund (a).

"A Full Hench has, however, held
(pel' the late Hon'bJe Chi sf Justice
Sir Barnes Peacock ):-'1 t appears to

(a) Since writing the foregoing, I
fiuu tbat the Government has directed,
on a reference from Bombay, tll..{t ex
cess stamps put in by mistake in mat
ters of aduuuistratiou should be refun-

have been the Object of the Legis.
lature that where thcre has been no
flna! decision, aml' the stamp-duty
paid all the petition of appeal hall
consequently become ineffectual, the
party should be entitled to a refund
of the stamp-duty' " (b)

" As regards the particular matters
now before tho Courb, it is presumed
that tho applications, though not
directly f'or review, are of that nature,
and may therefore he treated as falling
under the purview of B. 15, Act YH
of 1870."

Buboo Anund Chwnde» Ghosa; for
the petitioner.

MARKDY, J.-I see no reason why
the stamp should not be refunded in
this case on the authority of the caso
referred to.

(2) B. L. R., Sup. YoI'., p. 511,

ded (see Gazette of India of 17th 8e1'
tembel' 1872, p, 782).

(b) In the metier ofDoorqa Doss Dutt~

B.L. R, Sup. Yol., p. 511.



VOL. XL) HIGH COURT'

Bille di~·clt((r;;r,d.

been improperly ordered to pay a sum of money which was _18j3__

not due, there can be no possible difficulty in their refunding I1\''fIl~'

1 . . I di I b f . 1 MATTKR ofthat amount to 11m notwit istan 109' t 10 a seuce 0 any specHl THI: PETITION

provision of the law authorizinz them to do so. OF Mou r.vn:
o SytJn Zov-

Jl;OOJ'l)l·~EN

HORSI.;IN

KH.\N.

OHIGINAL CIVIL,

llefore ][/', JUotice Mw:phcrson.

8.M.GOLA.V PMONEI~ DOcSEE v. S.~I. PBOSONmfOY1~ DOSSEE·

Suit ·in F01'1lUi l'allpcTis-Nexl Friend a Pauper-II/janl.

A suit can be brought 1Il [oruui. llanpcria hy a next friend who is also a
pauper.

THIS was a suit iu fonn,l pouperi«, and was instituted by the
father of tho phtintiff as her next friend, she heing an infant.

1\11'. Boruosrjee, for tho defendant, took a preliminary oLjection

that a suit injoJ'nul.pallperis could not be b,'ought by ,L next
friend. He referred to Macpherson on Infants, 377, and ,LIl
Anonymous case (1). Sl1~h is tho practice in England, By tho
practice of the Supreme Court, 110 suit conld be brought 011

behalf of any infau t without leave previously obtai ned Irum tho
Court Oil special affidavit statillg the circumstances and reasons

that it was for the benefic of the infant that the suit should bo

instituted; see Smoult and Hyan's Rules and Orders, vol. II,
pp. 4 & 130. Act VIII of 18;)0 never intended that a panper

suit should be brought by a uext friend.

:Me. p~tranl, for the plaintiff, cou tcudcd that, if tlmt were so,

it would croatetgreat haedship to iufunts desirous of suing ill
form(/'pawperis : it was never intended that a party should be in

a worse position because he is n.n i nfan t , than 110 woul.I liuvo

beon, if he had had been of full ago. If tho prcscut plaintiff h,t,l

not been an infant, she could have sued in jin')JlIr lJl.wppris, hut
if tho present objection is good, sho could Hot SlP. 'I'ho privileg'~

to sue ill JU rIIUL j)(tUllfil'is is the pl'ivilegs of the pursoll eut.it.lcd to

(I) 1 Y CR., Jun., 40:),

]l';i3
.1Illy. H,


