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object of driving Fuckeer Buksh and his party off the land,
supposing they knew that Tareboolah had a gun with himn, knew
also that he was likely to make use of it in such a manner as to
be guilty of the offence of murder. Seeing what is necessary to
constitute that offence, I am unble upon this evidence to come
to the couclusion that these persons knew that this was likely
I think it is not only possible, but probable, that they did nog
think that the gun would be used in that manner by Tareboclul.
And it seems to me upon the finding of the Sessions Judge that
it was so, because he appears to have thought that the use of the
gun was sudden and probably unintended. 1llescemsto havo
thought that, if nothing more had occurred than driving the
party off the land, and what might naturally be expected to
happen in doing thatythe gun would not Lave been used in such
a manner as to make the person using it guilty of murder, and
as I said in regard to the first part of the question, we are
bound where there is a reasonable doubt to give the accused
the benedit of it,

I concur with the other members of the Court in thinking
that the accused ought not to have been convicted under s. 149,
but that they may properly be convicted under s. 148, The
conviction will be altered accordingly, and the sentence will bo
one of three years' rigorous imprisonmeut,
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4 obtained a decree for costs in & sait brought by B against 4, and the
decrec was confirmed on appeal to the HighCourt on 18h June 1569.0n 13th
December 1871, 4 applied for execution of the decree, bus it was found thal,
the decree omitted to specify from whom 4 was to obtain his costs, and it

* Miscellaneous Regular Appeal, No. 97 of 1873, from an order of the Judge of
Midnapore, dated the 2igt December 1872
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was held that no excention could be taken out under the decree. 4 therefore,

applied to the Judge who passed the original decree to amend the decree,
and the decree was amended on 2lst August 1872, by inserting B as the
party who was to pay A's costs. 4 then made a fresh application for
exceution, which was allowed. JIeld that the Judge had power toamend
the decrec notwithstanding it had been appealed from and confirmed by
the'High Court, and such order was appealable.

In this suit the present appellants were the original plaintiffs,
They made the present respondents defendants, and it was held
that they had been wrongly made defendants, and were therefore
entitled to their costs, The deerce was made on 13th July 1868.
Tu the drawing-up of the decree, there was an omission, it not
being stated from whom the defendants were to obtain their
costs. The decreec was confirmed on appeal to the High Court
on 18th June 1869. Oun 13th December 1871, the respondents
made an application for execution of their decree for costs.
The omission in the deeree was then discovered, and though
the Judge allowed execution to issuc, it was held on appeal
to the High Court on 23ed May 1872 (1) that they could have
no execution upon the decree as it stood, Thereupon, they
applied to the Judge who passed the original decree to amend
the deerce, and the omission was on 2¥st August 1872 rectified
by inserting the names of the appellants as the parties from whom
the defendants were to obtain theie costs. A fresh application
for execution was thon made, which was opposed by the appellants
on the ground that it was barred by the law of limitation. The
Jadge heid on 21st Dacember 1872 that it was not barred ; that
the proceedings of 18th June 1869 kept the decreo alive ; and
that the application for execution on 13th December 1871 was
bond fide, notwithstanding it had been held that execution could
not be taken out under the decree.

Frow that decision the plaintilfs appealed to the Tigh Court,

saboo Doorgu Mohun Doss for the appellants.—The Judge
had no power to amend the decrec on 21st Augnst 1872. The
application was made more than three months from ths date of
the decrec. The decree too, having been confirmed by the Hizh
Court, had become a decrce of that Court. It was practically

1) See post, p. 3C8,
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an aplication for a roview of judgment, and where an appea _“1’27_?
has been preferred to the High Court, and aditted, a reviw  Cuownury
will not be granted by the lower Court—ZLucas v. Stephen (1), C(;L(t)rtln(lhh
[Markpy, J.—Was it an application for review 7] Yes thes -
Judge so treats it. The omission was not a mere clerical error.  Guxca
No sufficient cause was shown for the delay in muking she —SABMN.
application. As to limitation it is snubmitted that theappli.

cation for execution on 13th December 1871 was not bond jide

and therefore the execution was barred.

Baboo Bhowanee Churn Dutt for the rvespondents.—The
appellauts mignt have appealed from the order amending the
decree; but they did not do so; such an order is appenlable—
Shama  Churn Chuckerbutty v. Bindabun Chunder Roy (R)
The Judge had power to amend this decrec notwithstanding the
appeal to the High Court— Oomanund Koy v. Malaraje Subtish
Chunder Roy (3). The application was uot an application for
review under s. 376, Act VIIL of 1859, but to correct a clerical
error; the decree did not agree with the judgment, and the
application was to amend that ommission. The Court had power
to correct such an ommission—Zuhoor IHossein v. Mussamny
Syedun (4), Haradhun Mookerjee v. Clunder Melun Roy (5),
and Bunlkoo Lal Singh v. Basoomunissa Bibec (G).

Baboo Doorga Mohun Doss in reply :=—Shama Churn Chuclker,
butty v. Bindabun Chunder Roy (2) ouly shows that, where
a review has mnot been applied for within three months, tho
High Court has power to lovk into the sufliciency of the
cause for admitting it. The order of 21st Augnst 1372 was
not appealable; under s. 878, Act VIII of 1859, an order
admitting a revieyv is final: this was such an order. [ Bigcir, J
~—1It was not entered on the record as application for review.]

The judgmeut of the Court was delivered hy

Margpy, J.—In this case it appears that a decree was passed
on the 13th July 1868; that decree was brought up to this

(1) 9 W. R, 301, (4) Post. p. 367.
(2) Case No. 1395 of 1866, 30 (o) W. R, 8p. No.,, 66,
Januvary 1868. (8) 7 W. R,y 166,

3) Id., 471.
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Court npon appeal, and was confirmed by this Conrt on the 18th
June 18G9, The present respondents were defendants in the suit,
aund it is said that it appears from the judgment thabtit was the
intention of the Court to dismiss the suit as against them, and
to give them their costs. The: respondents, however, taok no
preceedings  In exceution until the 13th December 1871, and
when they applied for execution, it was discovered that the
decree did not contain any direction by whom those costs were
to be paid ; it was consequently held by this Court that the
respondents could have no execeution upon the decree. There.
upoun, acting upon a suggestion contained in the jadgment of
this Court, the respondents on the 21st Aungust 1872 obtained
from the Judge of the Court in which the original decree was
passed an ovder amending the decree by, iuscrting the names
of the parties from whom they were to obtoin their costs.
Tiat amendment, as we are as informed, was made in accordance
with the judgment which had been passed. Then proceedings ip
exccution were agaiust commenced, and Jan order for issuing
exccution was made on the 21st December 1872, which is now
before us on appeal.

An objection has been taken to that order that it has wrongly
disposed of the question of limitation which was then raised
before the Court.  Upon that point we sce no reason whatever
to dilfer from the decision of the Court below,

The main question which has been argued is that the present
exceution-proceedings  cannot bo sustained, because the Court
had no power to amend the decree on the 21st August 1872.
Now, on looking into the record, it appears that that order of
the 2lst August 1872 was not an order passed in review undor
ch. XI of the Code of Civil Procedure, but was what is callod
a miscellaneous proceeding such as was suggested by a deci-
sion of this Court in  Oomanund Koy v. Maharajalh  Suttish
Chunder Hoy (1), and whatever might have been our opinion
independeuntly of any aunthority as to the power of a Judge in
the mofussil under the Code to ameed a decerce which has been
confirmed in the presince of the parties by this Court on appeal,
1 thiuk it is oo lute now, after that decision which

() 9W. R, 471,

I have Jusb



VOL. X1]

HIGH COURT

referred $o, and the other decision in Zuhoor Hossein v. Mussa-
mut Syedun (1), and also the expression of opivion of Kemp

(1) Before Mr. Justice Norman and Mr,
Justice E. Jackson.

The 19¢th Iebruary 1569,

ZUTIOOR ITOSSEIN AND oTHERS
(JupaMENT-DEBTORS) . MUSSAMUT
SYEDUN (DeCkEE-uHOLDER).¥

Decree, Amendment of—Power of cor-
recting Krror im,

Mr. R. E. Twidale for the appellants.

Mr. C. Gregory and Munshee Maho-
med Yusuff for the respondent,

Tue judgment of the &ourt was
delivered by

NoRMAN, J.—In this case the de-
creec was originally passed on the 9th
of Dccember 1865. DBy that decree it
was declared that the defendants should
pay Rs. 8,265 in respect of wasilab
of the year 1267 (1860) with interest,
to the Iindu plainciffs, and that the
defendants should pay certain gother
plaintiffs’ wasilat at Rs. 1,575 annual-
ly, after deducting the Government
revenue, from the year 1268 (1861) to
the datc of possession. The deceee did
not procecd to give to the Mahomedan
plaintiffs interest on  the amount of
wasilab awarded from the date of the
decree. The defendants appealed to
the High Court against the decision of
the Principal Sudder Amcen, and that
appeal was dismissed. They have
since presented an appeal to Her
Majosty in Council, which bears date
the 12th of March 1867, but the papers
have not been transmitted to  England.
On the 15¢h of June 1865, the Maho-
medan  plaintiffs presented a petition
to the Principal Sudder Ameen, apply-
ing for an amendment of the judgment

on the ground that inter st on tho wasi-
lat awarded to them had not been in-
cluded in the decree, and that this was
a mistake. The defendants objectedto
the rectification of the mistake., The
Subordinate Judge, after hearing the
delenddnt’s objoction, considercd that
it was porfectly legal and proper that
the plaintiffs should be entitled to
interest on the wasilat awarded to
them from the date of the decree:

Tt is objected in special appeal that

this decision was erroncous, inasmuch
as the application to the Principal
Sudder Ameen was not pressated

within tho period of 90 days from the
date of the original decrce, and was
therefore out of 4ims under s. 877,
Act VIIL of 1859. Wo think, how.
cver, that merely adding to the deerce
au order that tho decreo was (o Dbeav
interest from its date, was not an ach
done by way of review of jadgment,
because it docs not appear that the
Principal Sudder Amcen was altering,
or called upow to faltor, anything upon
which the decrec was passed : it was
merely correcting a mistake by adding
that to the decreo which was alrcady
an iucident to the then present right
to recover the amount of the decree
being that, in respect of any forbear-
ance to enforce the dcerce, pending
the appeal or on default of
payment, the amount decreed shall
bear interest:  We think the Principal
Sudder Amecn wag right

immediato

in treating
it as & mistake which it was within
bis power to correct. If the proceed-
ings had gouo home, and wo had found
oursclves in any difficulty in securing
to the defendant the power of object-
ing to the deeree in the amended fors

*¥Miscellancous Regular Appeal, No, 517 of 1868, from an order of the Sabordi-
nate Judge of Bhaugalpore, dated the 20bh August 1868,
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