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against his predecessor fraudulently. Even if the decree be nob
fraudulent, he has a right to follow the property of the idol, and
to put to proof of title any one who has it and claims a right to
it, A sebait of an idol has no estate ; the property is that of the
idol, and the sebait is merely manager of it: see Lalla Bunsee-
dhair v. Koonwur Bindeseree Dutt Singh (1), and this without
admitting the analogy to the relation of guardian and ward
The evidence shows no necessity for the expences of the Rajah,
which if it existed ought to be very clearly shown. A sebaut
has no power of alienation ; the plaintiffs would bo entitled to
have any conveyances prior to their tenure of office set ‘aside—
Jewun Doss Sahoo v. Shah Kubeerooddeen (2). Where a person
Las no power to create a charge, the court will not create one
for him. At any rate an alienation or charge could only be
made to such an extent as not to interfere with the worship and
keeping up of the idol—Juggernath Roy Chowdhry v. Nishen
Pershad Surma (3), Rumoene Debia v. Baluck Doss Mohunt (4)

(1) 10 Moore’s 1. A., 454,
(2) 2 Moor’s I. A., 390.
(3) 7 W, R,, 266.
(4) Bsfore Mr. Justice Plear amd Mr,
Justice Mitter.
T'he 4th July 1870+

RUMONEE DEBIA AND ANOTHER
(PraintiFrs) v. BALUCK DOSS MO-
HUNT (DeFeNDANT)*

Sebait—DeﬁulterProperty—Aliena.tién.
Mr., Montriow (with him Baboos
Sree Nath Dass, Romesh Chunder

Mitter and Rajendro Nath Bose) for
the appellants.

Baboos Onoocool  Chunder Mooker-
jee and Ukhil Chunder Sen for the
respondnt,

Tue judgment of the Court was
delivered by

Puear, J.—After the best consi-
deration which we can give to this cass,

wo are unable to resist the conclusion
that the property which is the subject
of suit is in truth debutter property
dedicatéd to the idol. It is even
proved we may say to be so from the
evidence on which the plaintiff himself
relies.

This being the case, whatever reme«
dies the plaintiff may have against the
sebait for fraud or misrepresentation
we think that he connot claim the land
itself nnder the mortgage-deed of the
defendant which was altogether ultra
vires.

We are, therefore, of opinion that
the decision of the lower Court upon
this pein{ is right, but we think that
the defendant is bound to pay the
plaintiff the costs which he bas incurt
red in this Court and in the Court below.

The plaintiffs’ suit is dismissed, but
the defendant must pay the plaintiffs’
costs in both Courts.

* Regulir Appeal, No. 274 of 1869, from a decree of the Subordinate Judge of
Chittagong, dated the 6th Septembor 1869.
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and Goluck Chunder Bose v. Rughoonath Sree Chunder Roy (1).
If a sebait cannot alienate the property, can the same effect be Gorarcuano

(1) Before Mr. Justice Kemp and Mr.
Justice Glover.

The 7th Mareh 1872.
GOLUCK CIIUNDLR BOSE(oNEoF THE
Derexnanrs) v. RUGHOONATH
SREE CHUNDER ROY PLAINTIFF).*

Sebait— Debutter Property-—Alienation.

Baboos Obhoy Churn Bose and
Umbica Churn Banerjee for the
appellant,

Baboos  Chunder Madhub  Ghose

and Nil Madhub Senfor the respond-
ent.

Tug judgment of the Court was
delivered by.

Kevp, J.—We do not think it
necessary in these cases to call npon
the pleader for the respondent. The
case No. 943 was taken up first, and
t iz admitted that one judgmént will
govern both appeals.

This case was remanded by this
Court to the Judge of Cuttack to find,
Ist, whether the plaintiff’s father had
resigned the sebaitship of these
endowed lands to the plaintiff; 2ndly,
whether the plaingiff had proved
possession, as he came into Court for
confirmation of his possession; and,
3rdly, whether he was the sebait of the
. thakur or not. The judge has very
carefully considered the case, and he
found that the plaintiff’s father did
relinquish  the shelaitship and the
endowed lands $0 the plaintiff; hat
the plaintiff was in possession; and
that the possession of Gobind Churn,
the judgment-debtor of the special

appellant, was a mere benami posses-
sion.
The grounds teken in special appeal

are, lst, that the relinquishment to
the plaintiff by his father is found

only on the written statement of the
father; that the written statement of
one defendent is no evidence as against

a co-defendant and, therefore, there-

evidence but thai
written sbatement, that point has not
been established; 2ndly, that both
Courts having found that the holding
of Gobind Churn, the special appel-
lant’s judgment-debtor, was a benami
one, the plaintiff cannot set up his
futher's fraud.

Ou the first peint, it is very clear
that there is evidence independent of
the written statement of the plaintiff'y
father, and on.that evidence the lower

being no other

Court, after carefully comsidering the
whole case, hag come to the deli.
berate conclusion that the plaintiff’s
father did relinquish the sebaitsiip
and the endowed lands to the plaintiff.

On the second point, it appoars thut
the whole of the property was- en-
dowed property. It is now therefore
such. a property as the plaintiff's
father could sell burdencd with a
trust. Lt is resumed rent-free dedutlcr
lands, lands endowed, and the procecds
of which are appropriated to the service
of the idol. The y plaintiff succeeds
his father as trustee of that property,’
and he is not in: any way bound by
any acts of his father done in fraud
of the trust.

The appeal. must,
dismissed with costs.

therefore, be

* Special Appeals, Nos.743 and 943 of 1871, from the decrees of the Judge of Cut -
tack, dated the 15th March 1871,affirming the decrees of|the Munsif of that district

d ated the GtL July 1870.
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obtained by a personal decree against him, that is, can that be
done indircctly which he has no power to do directly ? Theo
plaintiffs do not claim through the Rajah again-t whom the
docrecs were made; to estop themit is necessary that they
shanld. Therc ought to have becn an inquiry as to whether the
decrces had been satisfied.

Mr. Woodoroffe in reply (was called on only on the question of
whether there ought to be an enqniry as to the satisfaction of tho
debt out of the ineomo of the debutter property.) An inquiry
is not asked for, nor is any suggestion that one is necessary
made in tho case. The ovidenco does not show the decrees are
discharged:-

The judgment of the Court was delivered by

Marxkny, J. (who, after stating the facts, continued :)—Now,
before going to the judgment of the Court, I will state shortly
what the two previons suits were, and what were the judgments
passed in them. The first was a suit brought by Golab Chand
Baboo, who is the defendant in this suit, against Rajah Baboo,
who is discribed as an inhabit nt of Lakhee Bazar, and Jotton
Coomarce Dabee, mother and gmrdn:m of Gobordhun Baboo, a
minor, and several other persons.  We have not before us the
record of that suit in the first Court, but only the jndgment of
the Appellate Court which however sets out pretty fully what
tho nature of the case was. It appears that the suit was brought
upon what is called a kalinnama or deed of mortgage and a
tamassul; on the allegation that a loan of Co.'s Rs. 4,000
was taken for the purpose of ropaiving the dalan, &c.
of the idol Lukhco Narain. The defence set up was in the
first place that the money had been repaid. But it was stated
that the main dispute between the parties was whether tho
money could be recovered from the property pledged or not.
Now the question as to whether the money had been paid or not
was fully  decided by the Principal Sudder Aween in favor of
the plaintiff, but when he came to decide the obher question as
to whether the money conld be recovered from the property
mortgaged or vot, he said that this point could be settled in the
execution department. The plaintiff Golab Chand, who is now
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defendant in the present suit, was naturally dissatisfied with that 1873
decision, an preferred and appeal to the Judge complaining that Goran Criaxo
the decision of the Principal Sudder Ameen had loft the main Bf""’
question between the partics undetermined. e stated very Stermarry

properly that the points to be decided were whether his allega- 1&&?;:;3
tion that tho money was borrowed for the purpose of repaiving — Davee.
the dalan of the idol was true? and if that was true, whether
he was cntitled to vesover the money from the debutier
property T In the appcal of the respondent, joint issue, npon
those two questions which wore raised 1in various forms in the
issues drawn up by the Appellate Court.  'Then the effect of the
judgmont of the Court is this:—The Judge points out that
Re. 4,000 was bol't‘owﬂod upou a kabinnama and also upon a
bond, and that both the documents statc that the money was
borrowed for purposes connected with the temple. The Judgo
then having taken the opinion of the pundit of the Court comes
to the conclusion that, inasmuch as there was no provision madae
in the grant of the debutter land anthorizing the sale or mortgage
thereof, the kabinama could not be supported. The Judge then
goes on to say with rogard to the bond that it has been proved
that the money borrowed Was expenled for the purposes therein
stated, that is 61 say, for the purpnses of repaiving the dalan
of the idol ; and that notwithstauding the objection of the then
defendant Rajah Baboo and the other objectors that the pro-
perty cannot be pledged for a debb, and therefore its produce
canuot bo attached on account of a debt contracted by the
sebatt, the debutter property is liable for that bond  debt;
and the Judge gives a decree divecting that the mony should
be realized from tho proceeds of the debutier land.

The second suit was. brought by ths sams Golab Chand
Baboo, the present defendant, against Kishen Pershad Surma,
alias Rajah Baboo, whom he described as schuif of the idol
Luckhee Narain Thalkoor. There wo have a fall abstract of tho
plaint which shows that the plaintiff in that case alleged that
the money was borrowed by the then defendant Rajah Baboo
as sebast of the idol for the purpose of certain ceremonics
connected with the worship of the idol, and for carrying on the
necessary expenses of a certain litigation which was then gowng
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on in C urt, and he prayed that the amount of the claim with
interest therson be awarded to him from the debutler property.
The substance of the answer is that the defendant had not
taken the money for the purposes of the idol worship, or for the
costs of the litigation, that there was ample money out of the
incume of the idol to pay for the daily worship and other festi-
vals, and also for all other purposes connected with the temple,
and that the real truth was that the defendaut had certain
private transactions with the plaintiff for which the money was
received. Issues were raised with reference to the allegations on
both sides, and the Judge found that the money was borrowed
by the defendant to defray the costs of tho suit of debutter, &e.,
and 1t was declared that, if the defendant failed to pay the
amount personally, it should be realized from the proceeds of the
debutter mehal. Nothing certainly upoun the face of it can be
clearer than those proceedings are that the very point which is
now raised in this case was raised by Rajah Baboo himself in
both the former suits and also in the first suit by persons who,
as far as we know, were quite independent of Rajah Baboo.

Now I find it a little difficult to understand how the Subor-
dinate Judge has dealt with these decrees. Ile says, and
perhaps says rightly, that, inasmnch as there is at any rate an
allegation in the plaint that the decrees are fradulent, the suit
cannot be treated as barred by s. 2, Act VIIL of 1859. But of
course it was obviously necessary for him to go on and determine
whether “or not they were fraudulent, and I am not certain
whether he means te say that there was any fraud in the mode
in which those decrees were obtained, or whether he assumes
that that was so, because in his opinion the transactious which
led up to them were fradulent. The appellant, in drawing
the petition of appeal, however seems to presume that the
question of fraud in obtaining the decrees has not been disposed
of by the Subordinote Judge. Inhis fourth ground of appeal,
he says (reads) (1). Now that is by no means the only question
in this case disposed of by the Subordinate Judge, and
raised for our consideration in this appeal. O.e question

(1) See ante, p. 334
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which the appellant was desirous to contend was whether 1873

or not these la.ds were debutter ; and there were also other Gorar Cxaxp
questions which would have to be considered where it necessary Bj,:foo
to go into the whole appeal. Buat we were of opinion that S};‘;O‘Z‘;‘ziz‘f
the fourth ground of appeal was well-founded in law, and Coomaty
if it could not be displaced, it would be a eomplete answer Dasee.
to the whole suit. We therefore thonght that it was a
convenient course to call upon the other side to support the
judgment of the Subordinate Judge upon that point. In doing

80, Baboo Romesh Chnader Mitter, who argued the case in the

first instance on behalf of the respondent, raised three very

clear contentions. He contended in the first place, and no doubt

hehad a  right tocontend, that the Subordinate Judge had

found, and the evidence established, that those decrces wero
fradulently obtained ; secondly, he argued that the decrecs

were mnot in such aform as to be binding on any poerson but

Rajah Baboo himself ; and, thirdly, that, independently of any

question of former decree, a decree against a sebuet could be

no more than primd facie evidence against his successor.

Now, with regard to the question of fraud, it would of course
be a great help to us to have a clear finding by the Subordinate
Judge upon that point. The real question, however, which wo
have to consider isasto whether or no the evidence supports
that allegation. (The learned Judge went through the evidence
as to the decrecs being fraudulent and continued) :—I feel
bound to say that, even if ths Subordinate Judge did think
the decrees were fraudulently obtained, I find no suffi-
cient evidence on the record to justify him in coming to
that conclusion. T think, therefore, that upon that question we
ought to hold that the decrees were obtained bond fide ; that the
Parties were really at arm’slength, and that Rajah Baboo was
doing his best to get those snits dismissed. Thronghont this
case we have not heard a single word that could suggest that
the other persons who were defendants in the first case had been
implicated in  any fraud with Kajah Baboo, and there is D,
direct evidence whatever of any fraudin connection with the
Socond decree.

Then I passon tothe next point. It hasbeen argued (and
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1873 this objection will only apply to the first of those cases) that

p—— Rajah Baboo had not been, as far as we have any evidence before
JHA .

gm0 us, described in the plaint as sebait of the idol, and that there-

A fore that decree is not binding wpon the sebaits, his successors.
DREEM 3

Prosonno  But it is perfectly clear, from the abstract of the claim given in

Cf)":,\:,;:” the' decree, that Rajah Baboo was sought to be made liable as
the sebait of the idol, and it is also clear from the abstract of
the answer that he had defended that suit as sebait. No doubt,
asa matter of form, he ought to have been described in the
plaint as sebait ; but I do not think that that alone would be
suflicient ground for saying that the deeree is not binding upon
any person except Rajah Baboo himself.

The last point is that which has been*most strongly argued,
namely, whether or not the decree  against a porson  as sebait
of the idol is binding on his successor.  Now upon that point
wo have the anthority of a Division Bench of this Court, Kissno-
wwnd Ashrom  Dundy v. Nursingle Doss  Byragee (1), and it has
not been attempted by either of the Conusel for the respondent
to distinguish that case or the case of Juygut Chunder Sein v.
Kishnanund (2) on which that case vas  founded, and  which
was also cited by My, Woodvoffe. Those cases establish that a
deeree obtained  hounestly against a schait 1s binding on his
suceessor, and we see uo reason to doubt the correctness of those
decisions. A great deal of argument has been imported in
this matter as to whether a scbait could alicnate debutter
property, or how far he would be barred by limitation,or whether
an arrangemont made by a person in charge of such property in
reference to  the property  would be binding on  his saccessor.
All that as it appears to we has nothing to do with the present
case. The question which we have now to consider is whether
the decrces which were obtained against Raj h Baboo are
binding upon the present plaintiffs, and in deciding that poiut,
we have no hesitation in following the decision of Norman and
Kemp, JJ., in Kissnonund Ashrom Dundy v. Nursingh Doss
Byragee (1), nuless  there is any  superior authority to the con-
trary.  Bub the decisions of the Privy Council which have been

(1y Mu. Rep. 855 (2) 28l Lep, 126,
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referred to do not appear to me to have any bearing upon that 1873
guestion. The decision in Jewun Doss Sahoo v. Shah Kabeer- Gouas Cr>no
ooddeent (1) was actually before Norman, J., when he delivered BAEUO
his judgment, and what the question there was appears in q;tfoiﬁizf.\
page 421, namely, whether a matwali has a right to alienate Coovars
ot transfer wukf property by gift or otherwise. And no doubt  DreE¥
this c¢ase is an authority that he cannot do so; but it has

nothing to do with the question which we have to consider.

Then with regard to the case of Lalla Bunseedhur v. Koonwur
Bindeseree Dutt Singh (2), if the circumstances of that case

are looked at, it is plain that it has no bearing upon this case.

What is binding is a decree of Court properly obtained, and

not u mere agreement which the parties have entered into for

their own purposes dnd embodied ia a decree, drawn up by

consent. In that case what happened was that a previous
arrangement having been made between the parties for thei®

own purposes, the suit was commenced on one day, and on the
following day a compromise was made and a decree given, and

Lord Chelmsford in dealing with it says :—* You get a cognovis

for Rs. 54,000 on an advance of Rs. 26,986, borrowed according

to your argument to sawe the estate, but under that cognovit,

or confession of judgment, you force a sale yourself and actually

buy in the minor’s estate: can that stand ?”” The use of the

word ¢“ cognovit”’ shows how the Privy Council looked at it ;

and of course that is not au instance of a decree for the purposes

of the question which we are now considering. The only other

case quoted is Maharanee Shibessuree Debia v. Mothooranath
Acharjee (3). There is nothing in that case very precisely

bearing upon the present question® I think however that it is

quite enough to cite one passage in it. The Privy Council say

in giving judgment that, ¢ if the decrees appealed against stood
unreversed, the title to hold at a fixed invariable rent would,

on the pleadings, and especially on the judgments, be viewed

as res judicata, binding on the parties and those claiming under

them.” It seems to me that the Privy Council would never

(1) 2 Moore’s I. A, 392, (3) 13 Moore's I. A., 270, see 275,
(2) 10 Moore’s 1. A., 454, see 459.
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have used that language had they intended to intimate an
opinion adverse to the opinion expressed by Norman and
Kemp, JJ., in the case I have referred to.

This being the view that we tike of the case, all the other
quections which have been taken in this appeal, and which were
raised in the Court below, are questions upon which we need
not express any opinion whatever. We confine our judgment
entirvely to the objection taken in the fourth ground of appeal,
and hold that the decrees which the plaintiffs seek to set aside,
were fairly and honestly obtained as far as appears on ,the
evidence before us, and that therefore they are binding upon the
parties, and that the jproceedings taken with jreference to those
decrees are also binding upou them.

There were two other questious raised by the Advocate-
General in this case. One was that the order for attachment
and appointment of a manager which had been made in execu-
tion of those decrees was not authorized by Act VIII of 1859.
But no sach point was raised in the Court below, or in’ this
Court by cross-appeal, and I think it is sufficient to say that
nothing has beeu shown to us upon which we can say that there
was anything wrong in the proceediugs that have been taken.
The other point was that there ought to be an enquiry now to
ascertain whether the amount covered by those decrees has
been realized from the profits of the property through the
manager. We think it is unnecessary to consider this point.
Tt is quite sufficient to say that no such prayer has been inserted
in the plaint. If the plaintiffs wish to have an enquiry made
upon this point, it must be in a proceeding properly framed for
that purpose.

The result is that the decree of the lower Court ought to be-
reversed, and the plaintiffs’ suit dismissed. The appellant is
entitled to his costs both in this Court and in the lower Court.

Appeal allowed.



