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As to the case of Dhunookdharee Lall v. Gunput Lall (1), it may 1873
be said that facts were found there which rebutted the presump- "~ 4

(1) Beore Mr.Justice L. 8. Jackson and
Mr. Justice Mitter.

The 8th July 1868.

DHUNOOKDHARREE LAL (PLAINTIFF)
v. GUNPUT LALL (DeFgNDANT).

Hindu Law—Joint Family Properiy—
Presumption— Burden of Proof.

Bahoo Debendro Narain Bose for the
appellant. »
* Mr. R.E. Twidale for the kespondent.

Tax following judgments were deli-
vered :—

Jacksox, J.—Itis satisfactory to find
that in this case our order of remand has
produced from the Additional Judge a
judgment infinitely more satisfactory and
convincing than the judgrient which
came befors the Court wnen the cage was
last heard.

It now appears that he has found as a
fact,and itis not alleged|that the evidence
is not sufficient to warrant that finding,
that the joint family property to which
the plaintiff and defendant were entitled
was uot sufficiently large after support-
ing the members of the family to leave
any surplus funds from which the pro-
perty insuit could have been acquired,
and it appears that the two brothers
Gunput and Onpooch were at that time
pursuing lucrative employments, the
plaiutiff himsolf beinga minor.

In this state of facts, affording no
ground for the usual presumption as to
joint family estate,the plaintiff could not
succeed. 1 entertain nodoubt speaking
for myself that our judgment remanding
the case was perfectly just and right,and
1 have the satisfaction of seeing that it
bas borne fruit in the shape of a judg-
ment which weare able to affirm.

The special appeal therefore will be
dismissed with costs.

MitrER, J.—T am of the same opinion,
It is admitted that the property in dis_

putc was purchased by the defendant
(respondent.) The plaintiff’s case,however
was that the pprchasc was made with
joint funds belonging to himself and the
respondent.

It is true that, in 2 ease of this nature
where the defendant pleads self-nequisi-
tion, the onus of proving such acquisition
lies on the defendant., Butall that the
Hindue law requirs the defendant to
prove in such a ease is that the property
which he claims as hisown was acquired
“ without detriment to the paternal
estate,” orin other words, without using

the paternal estate,or the proceeds there-
of. The defendant having shown that, in
acquiring the property in suit, ke did not
use any property which belonged to the
joint family, the presumption of joint
ownership is at onco rebutted, aud it ig
for the plaintiff to show that the property

was acquired in the manuer alleged by
him.

His case in the Court;below was that
the defendant received his education
from the joint estat, and that he is con,
geugently cntitled to particspate in every
property that has been acquired by the
defendant by the aid of such education,
Bat this contention isnowhere sanctioned
Ly the Hindn law, and 1 see nothing in
justice to recommend it.

It is & mistake tosay that,in every cage
in which a Hindu pleads separate acqui-
gition,it is incumbent on him to show the
source from which the money came. No
doubt,as remarked by their Lordships of
the Privy Council, in the case of Dhurm
Das Pandey v. Mussamut Shama Soondurg

* Special Appeal, No. 3462 of 1867, from a decree of the Additional Judge of
Tirhoot, dated the 23rd September 1867, reversing a decree of the Sudder Amesn
of that district, dated the 22nd Junc 1866,
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tion, and so it cannot be considered as laying down any rule as
to the onus of proof. So the case of Mussamut Soobheddur
Dossee v. DBoloram Dewan (1) is also contrary to the decisions of
the Privy Council. I must adopt the judgment of the Court
of Appeal rather than the law laid down in that case. The
casc of Koonjbeharee Dutt v. Khetturnath Dutt (2)is consistent
with the decisions of the Privy Council. It was argued before us,
and reference was made to the case of DBanee Madhub Mookerjee
v. Bhugobutty Churn Banerjee (3), that it was not shown
here that there was any nucleus of property by means of which
this acquisition by Isserchunder might have been made, and that
at least the plaintiff ought to have given some evidence of that:
T must observe that what is said in that case about there being a
nucleus of property is only a dictum ; no doubt, it would be very
nseful for the plaintiffs to show that, but I cannot agree that they
aro bound to do it. That dietum seems to me to be inconsistent
with the doctrine laid down by the Judicial Committee. There
is one more case which I must notice that is directly opposed
to the decisions of the Privy Council—Shinw Golam Sing v.
Baran Sing (4). With every respect for the learned Judges
who prononnced that decision, I feel obliged by the superior
authority of the Privy Couneil to differ from it. The law laid
down by the Judicial Committee in 12 Moore’s I. A., (5) does
not appear to have been presented to the learned Judges.
Probably, if it had been, they would, whatever their own opinion
might be on the subject, have considered that they were bound
to follow it.

Dibiah (), the sonrce from which the (1) W.R., Sp. No,, 57.
money comes is the “ chief criterion’ for (2) 8 W. R., 270.
getermining as to whether a particular (3) 10.
property is joint or separate, but their () [B.L.R, A.C, 164.
Lordships never said that it is the only (5) 3 B.L.R, P. C,13. Thereisa
oriterion so as to renderit obligatory on note by the Chief Justice to this passage
the party who pleads self-acquisition to in the margin of the original judgment
give evidenco of the particular source to the effect that the words “ 12 Moorg’s
from which the money was derived. I. A should be “3 Moore'sl. A,

The appeal ought therefore be dis-
missed with costs.

(@) 3 Moare's 1. A., 229
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The result of a consideration of the anthorities appears to me 1873
to be that the Subordinate Judge was wrong in what he laid " Tarvek
down as to the onus of proof. He improperly put upon the (i,‘(’)‘!’f;';i“
plaintiffs the onus of proving that (to use his own words) * the .
property was acquired with the aid of joint funds, and at a time Jé’,?&s\?::l;
when the brothers were living in a state of family partnership.””  Kooxuoo.
That is opposed to the anthorities which this Court is bound to
follow, and on that account his decision must be reversed, and
the case must be sent back to him for retrial,

The costs of this appeal will follow the result of this snit.

Appeal allowed.

PRIVY COUNCIL.

{1) SADUT ALI KHAN (Dzrexpant) v. KHATEH ABDOOL GUNNEY
(Praintir) ;

AND
(2) KIIAJEH ABDOOL GUNNEY (Prainrirr) v. MU3SAMUT 7. C*
ZAMOORUDGONISSA KHANUM (DerFENDANT). 1873
Jan. 22,23
[On appeal from the High Court of Judicature at Fort William in Bepgal.] ——————
Act VIII of 1839, 5. 15—Declaratory Decree— Limitation—Payment— det X qo0 100
. of 1859 — Enhancement. 15 B,L.R. 78
15 B.L. R. 82

A declaratory decree may bo made only where the declaration of right may
be the foundation of relief to be got somewhere. Thus, a suit to establish &
title to land, with a view to taking proceedings in the Collcctor’s Couvrt under
Act X of 1839}to enhance the rent,iis onein which & declaratory decree may
be made.

The Judicial Comimittee will mot on light grounds interfers with the
exercise by a Iligh Court of its discretion in granting a declaratory decrees
the suit being vne in which a declaratory decree may be made.

Tue first appeal was from a judgment of a Division Bench of
the Calcutta High C ourt (Loch and Hobhouse, JJ.), dated the
4¢h February 1868, by which a decree of the Principal Sudder

#* Pregsent .—Tue Ricnr How'sre Siz J, W. CoLvire, Sir B. Praceck, Sir M,
B, Suirn, Sik R. P. CoLueEr, avp Stk L. PeeL.



