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HIGH COURT.

give interest at the larger amount.They cited the cases of Peetam-
bur Chatterjee v. Kaleechurn Roy (1), Raskessur Swrmah v.

(1) Beyore Mr. Justice Bayley and Alr.
Justice B. Jackson.
The 1st December 1870.

On the part of the respondents, we
have been referred to a decision of this
Court, in Boley Dobey v. Sideswar Rao

PEETAMBUR CHATTERIESR (Prarw-2 Baboo>Roy Kur (¢), in which it was

ter) v. KALEECHURN ROY anv
ANOTHER (DEFENDANTS).¥
Interest, Rute of—Bond payable by Instal-
m-nts—Penalty.

Baboo Bamachurn Banerjee for the
appellant. )

Messrs. G. 4. Twida’e and H.
Mendies for the respondentas.

Tae judgment of the Court was deli-
vered by

JAacksoN,J.— This was « snit to recover
a sum of Re. 700 jent upon an agrecment
to the effect that it should be repaid
with interest at 8 unnas per cent. per
mensem, by instalments of Rs. 100
the month of Falgoon(11th February to
126h March)each year from 1268 to 1276
(1862 to 1870); the rcmainder to be
paid in 1277 (1871). There wasalsoa
clause in the agreement that, if in four

A.

in

years these instalments were not paid,
the interest to be paid on tho Rs. 700
would beat the rate of Rs. | per
per mensem. The plaintiff brought this
suit demanding interest at the higher
rate, on the alegation that for five or
six years after the money had been lent,
no instalment was paid as agreed upon.
Both the Courts below have dismissod
the plaiotifi’s claim to higher intoress
than 8 annas per cent.
to the conclusion that the stipulation as
to the higher percentage was a penalty,
and the plaintiff had no sufficient ground
to recover at that rate. [t is upon this
ground that this special appeal has been
preferred to this Court, and it is urged
that the higher percentage was cloarly
due under the express terms of the
agreement between the parties.

cent.

Both have come

* Special Appeal, No. 837 of 1870,

held that where a smaller sun is sceured
by a larger sum, that larger sum may be
looked upon as a penalty. In that case,
the money had been lent at the rate of
1 per cent. per mensem, aud there was
a gtipulation that, if a cevtain number of
instalments were not paid, the wholo
amount would bo cgusidered to havo
lapsed, aud the loan would bear interest
ab the vato of 10 per cent. per mensent.
We think that the facts of that case are
very different from those of this, and
the question whether thoe higher rate of
percentage should he looked upon as a
penalty or not depends upon the circum-
stances of the case. Ton per cent. per
mensem is an  extraordinary high rate
of interest, and the vesult of thas stipu.
lation in the bond was that the recovoly
of the amount was congidered so doubt-
ful, that an  intevest in the sum of
Rs. 5,500 was sold for Rs. S00° This
cage in no way seems to agree with that
case. In this case, the trems granted to
the defendants at first were below ghe or-
dinary terms ou which m«m'oy ig usually
lont in this conntry, and it was almost
a favor shown to the defendants that
such terms wero granted ; and the
penalty was not that any excessive rate
should be paid, but that the ordinary
rate at } per cent. should be paid. There'
was also in this case other landed secu-
rity for the payment of the money, and
it doeg seem if the meaning of the
partiessolely was that,ifany delay ocenr-
red in the repayment of the money, the
lender should receive interest at the
ordinary rate of 1 per cent. per mensem.
Weset aside the decision of the lower

from  decree passed by Subordinaie

J‘udge of Beerlfhoom, dated the 12th February 1870, modifying a decrce of the
Sudder Munsiff of that district, dated, the 18th September 1869.

(n) 4 B, L, B., App., 92,
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Kaleekanath Swrmah (1), Shak Makhanlal v. Srikrishna Sing (2),
and Mussamut Sohodea Beebee v. Baboo Deendyal Lall (3).

Courts, and decree the pluintiff’s suit
with all costs with reference to the above
remarks. A decree will be drawn up in
accordance with the judgment above
given. » ’

(1) Before Mr. Justice Norman and Mr.
Justice B- Jackson.

The 7th May 1869.

RASHESSUR SURMAH (DerexpanT)v.
KALEEKANATH BURMAH anp AN-
OTRER (PraINrirgs).*

Inierest,Rate of —Bond payable by
Instalments.

Baboo Obhoy Churn DBose for the
appellaut,

Roy for the
respondents.

Tae judgment of the Court was deli
vered by

Nogmax, J.—1Tt is clear that there is
no groand for this appeal.

The first point taken is that the bond
of Rs. 800, upon which the suit of
brought, was given to the two plaintiffs,
and that the two plaintiffs had advanced
different sums making up th2 amount of
Rs. 800, and that therefore having
separate interests in the wmoney to be re-
covered, they could not one jointly. But
if the defendant has,for any reason,given
a bond to both plaintifls jointly for the
entire sum borrowed,he¢ cannot raise any
objection of this nature. The plaintiffs
can settlo their respective rights in the
money to be recovered amongst them-
gelves. It is a matter with which the
defendant has no concern. The plaintiffs
are not suing for the original loans for
the sums separately advanced by each of
them, but they are suing jointly for the
amount specified in the bond executed
by the defendant to them jointly.

interest decreed,namely,Rs. 2-8 per cent.
per mensem,, is exorbitant. But thelower
Court was justified in giving interest at
the rate stipulated in the bond down fo
the date of decree. In ordinary business
transactions when raoney is taken on
loan, and it is stipulated that interest
is to be paid at a certain rate, that
interest represents the consideration
agreed to be paid by the borrower to the
lender for the, use of the money or
forbearauco U enforce repayment. But
parties usually understand that, as long
as the contract continues in force,all the
terms of it will continue, and amongst
others,the terms as to the rate of interest
for the use of the money on loan. But
after the date of the decree,a new state of
circumstances arises. The contract ceases
becomes merged in the decree, and the
plaintiff recovers under that decree such
interest, as according to the course and
practice of the Court, is allowed on debts
for which the creditor hag the secority of
ite decree. We think that the decree of
the lower Court sho be modified to the
extent of reducing the rate of intersst
to 12 per cent. per annum from the date
of decree.
For the rest, the appeal is dismissed
with costs payable to the respondents.

(2)2B. L. R, . C., 44

(8) Before Mr. Justice L. 8. Jackson an
Mr. Justice Paul.

The13th July 1871.
MUSSAMUT SOHUDEA BEBEE (Dg-
FENDANT) v. BABOO DEENDYAL
LALL (PraiNmier).4

Interest, Rate of—Bond—Penalty. .

THIS was a suit to recover Rs. 3,285 as,

It is also objeoted that the rate of principal and interest due ona bond

*_Special Appeal, No. 2046 of 1868, from a decree of the Deputy Commissioner of
Stbsagar, dated the 27th June 1868, affirming a decree of the Moousift of that
district, dated the 30th November 1867,

t Special Appeal, No. 428 of 1871, from a decrse of the Officiating Jidge of

Gya, dated the 8th Febraary 1871, reversing a decree of the Subordinate Judge of
that place, dated the 14th June 1870,



