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APPELLATE CRIMINAL.

Before Mr. Justice P hear and Mr. Justice Glover.
THE QUEEN v. KOONJO LETH and oruErs*

“erdict of Jury set aside—Aepuiital Criminal Procedure Code (det X of
1872). ss. 263, 271, 287, and 288.

On a trial by jary before a Sessions Judge, the jury returned a verdict of gnilty.
The Judge disagreed with the verdict, and submitted the case to the High Counrt.
Jeld that the High Court had power to sct  aside the verdict of the jury, and to
direef an acquittal.

S. 263 of the Criminal Procedure Code (Act X of 1872) explained.

Ix this case the prisoners were found guilty by a jury of the
offence of dacoity, and some of them, of having stolen property
in their possession, knowing it to be stolen. The Judge who
tried the case disagreed with the verdict, and accordingly, under
s. 263 of the Criminal Procedure Code (X of 1872), submitted
the case to the High Court.

Mr. Ghose (with him Baboo Lukhy Churn Bose) for the pri-
soners contended that, when a case has been referred by a
Judge under s. 263 of the Criminal Procedure Code, the High
Court can set aside the verdict of a jury, and direct an acquittal.
The section is entirely novel. The disagreement referred
to in 8. 263 must be disagreement on fact ; the Judge can
settle any question of law, the jury are concerned with the
facts only. An appeal by a prisoner under s. 271, from a ver-
dict of the jury, must be on a question of law, but in that sec-
tion there is no reference to a disagreement between the Judge
and jury, thereforethe  appeal”’ mentioned ins. 263 is to he
taken ina wider sense, and the case submitted is to be treated
as an appeal oo a question of fact, as well as of law. [GrovEer, J.
—But what is the meaning of the words 1 s. 263, ““ but it

¥ Reference tothe High Court under s. 263 of the Criminal Procedure Code

(:{\cb’ X of 1872) by the Officiating Sessions Judge of Moorshedabad iu his letter
No. 68, dated the 29th March 1873.
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may convict the accused person on the facts ?”’] That is, the

High Court may even go so far as to conviet a person who has

the Legislature to procure convictions solely : a remedy for the
perverse verdicts of juries is intended, and the High Court can
reverse such verdicts whether of acpuittal or conviction. The
innocent are to be protected, as well as the gnilty punished, but
no doubt the words might have been more explicit. [PHEAR, J
—On a case being referred under s. 287, the High Court can
acquit under s. 288, whereas, if the prisoner appealed under
s. 271, the High Court cannot do so; soif a man has been
sentenced to transportation for life, the High Court cannot
interfere with the findings of fact of the jury, whereas, if ho is
sentenced to be hanged, it can.] The whole of s. 263 mugt be
read together ;  but it may convict, &c.,”” may be 1n opposition to
the judgment of the Sessions Judge. At any rate this Court is
not bound to couvict, there has been no conviction, as no judg-
ment was passed, and the High Court may agree with the Judge
below and order the discharge of thg prisoners, or pass what-
ever sentence it may consider proper,

Car. adv, vult

Paear, J. (after shortly stating the facts).—Upon  con-
sidering the evidence, we find that the prisoners have been
recognized by some of the witnesses who have givep their
testimony ; that certain articles said to have been found in the
possession of the prisoners have been identified also by some of
the witnesses as articles whichhad been stolen from the pro.
secutor in the course of the dacoity ; and thereis further a
confession made before the Magistrate by Koonjo Leth, owe
of the prisoners jointly tried with the others, and in this
confession, every one of the other prisoners, as well as Koonjo
Leth himself, are mentioned as taking partin the dacoity,
If there were nothing on the record serving to impeach these
several heads of evidence, no doubt the case against the
prisoners would be very strong indeed. The Judge, however, has
given reasons for thinking that the recognition of the prisoners
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by the witnesses cannot be depended upon ; that the identifica-
tion of stolen articles is untrustworthy : and that the confession
of Koonjo Lieth is not a true and real confession, but a confes-
sion which has been obtained by sowe ‘contrivance of the Police,
or in such a way at any rate as serves to render it altogether
untrustworthy, We concur with the Judge in this view,
Indeed, I may say for myself that, if I had to Judge of the facts
merely by the testimony of the prosecutor and the other wit-
nesses who have been called on the side of tne prosecution, I
should almost doubt whether there had been a real dacoity at all,
(Tho learned Judge read and commented on the evidence of the
witnesses and the confession of Koonjo Leth, and continued) :—
T need not go further in detail into the evidence. I have stated
enotgh, I think, to indicate the ground upon which we entirely
concur with the Judge in thinking that the prisoners, excepting
the first one, ought not to have been convicted upon the evidence
which iz on the record. The confession of Koonjo Leth, of
course, could not have been legally used against the othersas
all excepting to such an extent as it was substantially corrobo-
rated by unimpeachable evidence aliunde. But so far from this
boing the case, as I have already mentioned, wherever the
roufession is really tested it is proved to be false. * * * ¥
On the whole, then, we think, as I have already said, the
prisoners ought not to have been convicted, and that in the
interests of justice, all the prisoners, excepting the first prisoner,
ought to be acquitted.

But a question of somewhat of a serious character has arisen
as to our powers in this case to acquit. The case comes before
us in consequence of the Judge having submitted it to this
Court under the provisions of s. 263 of the new Criminal
Procedure Code. According to that section :— In cases tried
by jury, * * if the Court disagrees with the verdict of the
jurors, or of a majority of such jurors, and counsiders it neces-
sary for the ends of justice to do so, it may submit the case
to the High Court, and may either remand the prisoner to
custody, oi admit him to bail. The High Court shall deal
with the case so submitted as with an appeal, but it may convich

the accused person on the facts, and if it does so, shall pass such
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sentence as might have been passed by the Court of Session.”
Do these words, ° shall deal with the case 80 submitted as with

1873
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an appeal,” mean that the case submitted shall be in all respects g o o

considered and situated as an appeal. If so, then it is an appeal,
if not preferred by the prisoner, yet preferred on his behalf
against a conviction of a jmy, ahd s, 271 says:—“If tho
conviction was in a trial by jury, the appeal shall be admissible
on & matter of law only.”

In the case before us, the gronnd upon which the verdict
of the jury is sought to be set aside is undonbtedly in substance
a matter of fact, and not a matter of law. Tho construction of
these words to mean that the case submitted is to be considered
essentially as an appeal seems to be somewhat favored by the
words which follow,—‘“ but it may conviet the accused pe:-son
on the facts,” because “ but’’ seems to imply something in the
way of opposition to, or inconsistency with, what would be the
case of an appeal if that ¢ but’” was not there. And certainly
if the appeal were preferred by the prisoner it would be admis-
sible on matter of law only. At the same time it is also obvious
that, in the case of an appeal preferred by the prisoner, the
Appellate Court could never have any occasion tos convict on the
facts, because by the nature of the case, such an appeal muse
always be an appeal against a conviction already arrivedat in
the Court below. And in the case of an appeal pyeferred on
the part of the Crown against an acquittal {allowed for the firsts
time by s. 272 of the new Cod’o): it does not appear thab
there is any restriction imposed relative to the exercise of the
discretion of the Appellate Court. Therefore, looking back
again to the words of the section which I have already read, 1
seems to me,oon the whole, that the case submitted must, undery
this section, in the case of a conviction, be intended by the
Legislature to be submitted for a wider purpose thau simply
that of becoming an appeal presented by the prisomer. The
words are :— If the Court disagrees with the verdict of the
jurors, or of a majority of sach jurors, and considers 1t
necessary for the ends of justice to do so, it may “submit the
case to the High Court.”” Now the Court may disagree with
the verdict of the jusy, cither on the ground that the jury had
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not followed its directions on a point of law, or on the ground
that the jury had found the facts against what appeared to the
Judge to be the weight of evidence. If the Legislature had
intended the case which was to be submitted by the Judge in the
event of a conviction to be limitted to a point of law only, -
nothing would have been easier’than to have used words which
would have made that limitation perfectly unmistakeable. But
the words I have read are, on the contrary, general words without
any limitation at all ; and it seems to me impossible in reason
to construe them other wise than as extending to a disagreement
with the verdict on matter of fact as well as on matter of law.

And then the section goes-on to say:—‘ And if the Court con-
siders 1§ necessary for the ends of justice to do so.”” It appears
to me that justice may as much require that a verdict of the
jury should be revised in a case in which the jury has gome
Wrong on iacts as in a case where it has made a mistake in
regard to law. So that, on the whole, I think there isa really no
limitation as to the nabture of the case which the Judge may
send up to the High Court under this section. In other words, I
think, he may submit to the High Court a case in which he dis-

“agrees with the jury in their finding of facts, as well as a case in

swhich he complains that the jury has not followed his directions
as to the law. And I think, that the word “but’’ may possibly
beused not so much in opposition to the word “appeal’’ in the first
part of the passage, as perhaps in opposition to,or enlargement of
the enactment of s, 272. According tos. 272, “the ILoca]
Government may direct an appeal by the public prosecutor

or other officer specially or generally appointed in this behalf,
from an original or appellate judgment of acquittal ; but
1n no other case shall there be an appeal from a judgment
of acquittal passed in any Criminal Court.” Construing the
word ““ but’”’ to be used with reference to this section, it would
simply mean that, upon a case submitted by the Judge, the
Court may, in the event of lan acquittal, convict the accused
person on the facts, notwithstanding the general prohibition
to be found in the words of s. 272 which I have read. Or,
again, it may be used with reference to the situation of a
ouse so submitted by the Judge when it comes up to the High
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Court. That situation is peculiar in this respect, namely, that 1873

no judgment has been passed in the Court below from which

QUEEN

this so to speak appeal has been brought ; and this part of the ¢

passage may, therefore, mean that, in the event of the Court,
upon consideration of the case submitted, being of opinion that
there should be a conviction and judgment thereon, it is em-
powered to pass it as an original Court notwithstanding, and
indeed because, there has been none passed in the Court below.
However this mdy be, it seems to me, after the best considera-
tion which I can give to the question, that, on a case submitted
by a Sessions Judge under the provisions of s, 263, the High
Court can acquit the prisoner if it so thinkssfit on the facts,
notwithstanding that the jury has found the prisoner guilty.

I construe the words “ shall deal with the case so submitted as
with an appeal” simply as directing the procedure to be followed,
such as regards the notices which are necessary to be served,ardd
50 on. And I apprehend that under these words the Court may,
if the case calls for it, send for additional evidence ; and may deal
with the case generally as is provided in Chap. XX sith regard
to appeals. No doubt, the result of this construction is, that the
prisoner is in a better situation with regard to an appeal, if that
appeal be made through the intervention of the Judge under
8. 263, than if he had preferred it himself, because s» 271
immediately says that, if the conviction was i a trial by
jury, the appeal by the person convicted shall be admissible on
a matter of law only. But this is not the only peculiarity of a
similar kind which is to be found in this new Criminal Procedure

- Code, because in the event of the conviction of a prisoner by a
jury for the crime of murder and sentence of death following
thercon, upon the reference which must be made to this Cou'rt
for confirmation of the sentence, this Court has the power by
8. 288 to acquit the prisonmer on the facts, although if the
prisoner had been sentenced to transporation for life instead of
to death, and had simply himself appealed, the Court would not
have been able to disturb the verdict of the jury on the facts.

T am, therefore, of opinion that all the prisoters, excepting the
first prisoner, should be acquitted and discharged from custody
so far as this conviction is concerned. The case is different with
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1873 regard to Koonjo Leth, because he undoubtedly has confessed to
Quess  having taken a party in the dacoity, and that confession is ample
Kooss LErm. evidence as against him to support the conviction. As it falls

upon us to pass sentence upon Koonjo Leth, we think that the
sentence should be three years’ rigorous imprisonment.

Grover, J.—I concur in this judgment except in so far as
doubt is thrown upon the occurrence of the dacoity. I see no
reason to discredit the evidence on this point, and the jury were
satisfied that a dacoity did take place.

Conviction set aside, except with regard to Koonjo Leth-

ORIGINAL CIVIL.

Before Mr. Justice Macplierson.

1873 In toE MATTZR oF THE REGISTRATION ACT, 1871, AND IN THE MATTER
May 26. or BUTTOBEHARY BANERJEE.

—

¢ Begistration dct (VIIT of 1871), ss. 23, 34,35, 71, § 73—Effect of Non-
appearance within preseribed Time—Refusal to register.

When a docvment has been presented for registration in due time by one of the
executants, but the others have failed to appear within the time prescribed, the
registering officer must ““rofuse to register” as in cases falling under the latter
clauses of s. 35, and must record the reasons for his refusal.

The party desiring registration ought to apply to the Register before the:
period for registration has gone by, either to register or to refuse to register, 80 as:
to enable him in case of refusal to take further proceedings under s.73. Bo soon
8§, it appears that the preseribed time has gone by, and the executig parties have
not appeared, the order of refusal should be made at once.

Avrrricarion under s. 73 of the Registration Act 1871, to
establish the petitioner’s right to have a deed of conveyaunce to
himself registered. The document was executed on the 6th
October 1871, and was presented for registration by one of the
executants on the 18th January 1872 : the other executants did
not then appear before the Hegistrar, and shortly after left

Calcutta, to which they did not return till August or Septembe
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1872. On the 7th April 1873, the Registrar refused to register
the deed on the ground of such non-appedrance, and on the
19th April, the petitioner applied for a copy of the reasons for
his refusal. That copy was granted on the 21st April, and the
present petition was filed on the 7th May.

Mr. Bomnerjee, for the petitioner, contended that he had
strictly complied with the requirements of the Registration Act,
and was entitled’to enforce registration. The deed had been
presented within the prescribed period, and it was impossible for

the petitioner to move in the matter until the Registrar had
made his order of refusal,

Mr., Fergusson, for the executants, who had not appeired

before the Registrar, opposed the application on the ground that
it was out of time.

MacpaERsON, J.—I think this application must be refused as
being out of time. It is an application, under s. 73 of the
Registration Act, 1871, to establish the petitioner’s nghh to have
a cortain document rogistered. The document wgs executed on
the 6th of October 1871 ; it was presented for registration ‘ont
the 18th of January 1872 ; upon the 7th of April 1873, the
Registrar recorded his reasons for refusing fo registrar it ; upon
the 19th of April, the petitioner applied to the Register for a
copy of his reasons, which was granted on the 21st ; and the
petition now before me was filed upon the 7th of May. Under
the Registration Act, it is ordinarily necessary that a deed should
be presented for registration within four months from the date
of its execution, and no document cun be registered unless tho
persons executing if, or the representatives, assigns, or agents of
such persons, appear before the registering officer within the
time allowed for presentation. If the registering officer refuses
to register, it is his duty at once to make an order of refusal,and
to record his reasons for such refusal: and any person who is
aggrieved by the order so made may, within thirty days from the
date of the order, make such an application as the petitioner, has
now made to me. S. 23 directs that in ordinary cases presentation
for registration shall ba within four months, S, 34 directs that

1873

IN THE
MASTER OF
THE REGIS-
TRATION AC!
1871, axD 1N
THE MaTTER
oF BurLo-
BERARY Ba-
NERJLE.



22

1873

IN THE
MATIER OF
‘THE REGis-
TRATION ACT,
1871, aND 1IN
THE MATTER
o¥ BurTo-
BEHARY Ba-
NERJIRE,

BENGAL LAW REPORTS. [VOL. XL

no document shall be registered unless the parties executing it
shall appear before the Registrar within the time allowed for
presentation. S, 71 enacts that the registering officer who refuses
to register a document shall make an order of refusal, and
record his reasons for such order: and s. 73 provides that an
application to the Civil Court, in order to establish the right to
have the documents registered, must be made within thirty days
from the order of refusal. Uuder certain special circumstances
the time for presentation, or for the appearancé of the executing
parties, may be extended : but there are no such special circum-
stances in this case. .34 does not expressly say that.in the event
of the parties uot appearing before the Registrar within the
time allowed, he is to ‘“refuse to register” the document. If
mercly says that the document shall not be registered. I think
it clear, however, that in such a case, wheu the document has
tsen presented in due time, the registering officer must ‘¢ refuse
to register” just as in cases falling under the latter clanses
of 3. 35, and must record the reasons for his refusal. The order
of refusal should be made abt once, as soon as it i3 apparent
that the prescribed time, has gone by, and the executing parties
bi. o aot appeared. That delay in making the order of refusal
might lead to most dangerous consequences is shown by the
circumstances of this very case, where the petitioner comes in
May 1873, and attempts to enforce the registration of a docu-
ment executed on the 6th of October 1871, and the registra-
tion of which ought to hawe been completed (if at all) in Feb-
ruary 1872. It is said the petitioner could not move till the
Registrar made his order of refusal.’ But he must be taken to
have known the time within which registration ought to have
heen completed, and should have applied to the Registrar at
once, either to register, or to refuse to register, so as to enable
him within thirty days to take further proceedings.

The application must be dismissed with costs.

Application dismissed.
Attorney for the petitioner : Baboo Nemy Clunder Bose.

Attorney for the opposing executants : Mr. Carruthers,



