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Before Mr. Justice Kemp and Mr. Justice Pontifes.
QUEEN ». SOFFIRUDDI PALWAR axD ANOTHER.¥

Criminal Procedure Code (Aet X of 1873), 5. 280—Enhancement
of Pumishment.

1n this case Noimmddi, Soffiruddi, and Basiruddi were committed to take
their trial for the murder of one Shomasdi. The Sessions Judge, in concurrence
with the opinion of the Assessors, convicted the prisoner Noimuddi under
s. 325 of the Penal Code, and sentenced him to be rigorously imprisoned for
®even years and to pay a fine of Rs. 100 ; convicted the prisoner Soffiraddi under
8. 201, and sentenced him to five year’s rigorous imprisonment ; and acquitted
Basiruddi on aecount of his youth, and because he believed he acted uuder the
coercion of his father, the prisoner Soffiruddi,

Noimuddi and Soffirnddi appealed from prison, and their appeal now came
on for hearing, but no one appeared on their behalf.

The judgment of the Court was delivered by

Kewe, J. (who, after stating the facts ag above, continued.}—The Sessions
Judge observes that he considers * that it has been established by the evidence
that the prisoner Noimuldi caused the death of Shomasdi by throttling Lim,”
but he conviets him of ¢ grievous hurt” because the body of Shomasdi
has not been found- In another part of his judgment, in remarking upon the
cage of the .prisoner Soffiraddi. the Sossions Judge observes that it is clearly
proved that this prisoner assisted Noimuddi to make away with the body of the
deceased, and from the circumstance of his death he, the prisoner Soffirnddi,
must have believed that the offence committed was murder ; but this is
wholly inconsistent with the Judge’s finding that Noimaddi has committed
the offence of grievous hurt.

1t appenrs clear to us, after a careful consideration of the evidence, that the
prisoner Noimuddi is guilty of the offence of murder. It is proved that he
went to the house of the deceased at night, and that there was a squabble and
a struggle between the prisoner, the deceased and the witness Hakima ; that
they were separated by the prisoners Soffiruddi and Basiraddi; and that the
whole party, including the deceased, then went to the house of Soffiruddi,
where the deceased threatened the prisoner Noimuddi with reporting his
conduct the next morning to their zemindar. Upon this words ensued between
Noimuddi and the deceased when the former pressed the latter down upon a
log of weod which was lying in the court-yard of the house and throttled

# Criminal Appeal against an order of the Sessions Judge of Jessore, dated the
11th February 1874,
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1874 him. When it was found that Shomasdi was dead, the witnoess Tdrale, whose
— ovidence before the Deputy Magistrate has been put in under s. 33, Act T
QUFEN of 1872, was sent for and censulted as to what was to be done. After ascertaining
Sm‘pféunm that Shomasdi was dead. he declined to have anything to do with the matter.
PALWAR. Upon this the bedy of the deceased was taken by Noimwddi, Soﬁirnddi,. and
Basirnddi to a river, described by the Deputy Magistrate who committed the
case, as flowing near the house of the prisoner and with a rapid stream, and
thrown into it. The body has not been found, but from the evidence and the
admissien of the two prisoner§, Soffirnddi and Basiruddi, before the Deputy
Magistrate, it is clear that the dead body of Shomasdi was disposed of as

stated above,

We therefore think that this is a case in which we ought to exercise the
powers conferred upon us by s 280 of the Code of Criminal Procedure
and to alter the finding of the Court below, and also to enhance the punishment
awarded by it. We convict the prisoner Noimuddi of murder under s 302
and sentence him to be transported for life. We conviet the prisoner
Soffirnddi nnder s. 201, and, inasmuch as he knew that the offence which

was eommitted was punishable with death, we sentence him o seven years’
rigorous imprisonment:

1874 In 1HE Goons of ¥, L. BEAKE, picgasep.

March 26. i
—— Gourt Fees Act (VII of 1870y, Sch, I. No. 1l—Letters of Administraiion—
Doubiful Debt— Financial Notification No. 2025.

The uncertainty of recovering a debt due to the estate of a deceased person is
not a sufficient ground for a proportinate reduction of the fee payable in respect of
letters of administration to sach estate.

Case referred by Mr. Belchambers, the Tuxing Officer, for the 'decision of
the Chief Justice, under g: 5 of the Court Fees Act, 1870 :—

“In this case the petition of the Administrator-General for letters of
administration of the property and credits of Edward Lanc Beake, deceased,
contains the following statement as to assets :—

“ ¢ The amount or value of assets which are likely to come to your ipetitione’r
haunds in the cvent of such letters of administration being lgranted will not,
to the best of your petitioner’s belief, exceed Rs. 18,500, and are ag follows :—

In the High Court, deposit as security for costs in suit, Beake v. Happer
field Rs, 2,000; now payable by Mr. Landray, Rs. 3,500 ; bhalance
payable by Mr. Landray by instalments, hesides interest, Rs. 8,700; claim
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gainst persous at Lucknow (payment being made by instalments), Rs. 860 5 1574

claim against Lane & Co., Meerut, Rs. 13,000, 1IN TRE GooDs
Out of which last-mentioned sum it is doubtful whether more than oF

R&. three thousand and five hundred will be realized. E. L. Beaxm,
“Upon the doubt expressed as to whether-the claim against Lane & Co-

for Rs 13,000 is good for more than Bs. 3,500, itis submitted, on behalf

of the Administrator-General, that the difference (Rs.9,500) between

those two snmsis not liable to the stamp duty preseribed by the Court

Fees act, 1876, Sch. I, cl. 11,

“There iz no provision in the Court Fees Act authorizing exemption in
respect of a claim supposed to be doubtful : nor is there any sach provision
in the Acts by which the payment of probate duty in FEngland is regulated.

“It duty be paid on an exaggerated valuation of an estate, a refund of
the amount paid in excese may be obtained, in England, under 35 Geo. I1I,
c. 184, s. 40, andin this country, under the Financial Notification
No. 2025, dated  15th August 1872, which provides that the Local Govern.
ments may sanction refunds of stamp duty when the estimale of the assects
of an estate is shown to have exceeded the amount on which the Act .says
that daty shall be paid, namely, the actual value of the property in respect
of which the letters of adminiatration are granted.” (1)

The following was the decision of

Coucn, C,J.—No sufficient ground is shown for the duty not being payable
on the Rs. 9,500,

Before Mr, Justise Macpherson.

IN THE MaTTRR OF RAJTNARAYAN PAL AND ANOTHER (INSOLVENTS).
1874 °
Jnsolvent Act (11 § 12 Viet, c. 21), s. 9—Revocation of, Adjudication— June 19 & 2
Natice lo Creditors—Practice. —

THE imsolvents who carried on business as shopkeepers in Caleutta had been
adjudged ingolvent  under the provisions of 5.9 of the Insolvent Act upon the
petition of certain creditors,

Baboo Kaily Nath Mitter. on behalf of the insolvents, now applied, on
notfece to the Official Assignee and to the attorney for the petitioning cre-
ditors, for an order that the adjudication might be set aside upon such notice

(1) Gazetie of India, 17th August 1872, Pi. i, p. 782.
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to their creditors as the Court might deem proper. In their petition for this

Ix THE MAT- order, the insolvents stated that they had come to a settlement with all their

TER OF

creditors who had agreed to accept 74 annas in the rupee ; that the adjudicat-

RASNARAYAKN ing  and some of the pther creditors had already received the amount of their

Par,

composition, and that the remaining creditors bad agreedto receive the
amounts respectively due to them under the settlement out of the aale proceeds
of the ingolvents’ property in the hands of the Official Aasignee.
" The insolvents had not filed gny schedule, and no claims had bsen proved
agaivst  their estata. The property had been advertized for sale, by the
Official Assignee. .
Mr. Dignam for the Official Assignee contended that notice must be given
Yo all the creditors before the adjudication could be annulled. When an
insolvent applies to with draw his petition, the practice has been to file
the consent of all the creditors, together with an affidavit of their
signatures, folowing  the English practice as laid downin 2 Arckb. Bey.,
p-803; wsee Ffn re Pyarichand Mitter (1) If the application of the insolvent
be to annul an adjudication mnade on the petition of a credifor, he must show
that the original adjudication was bad, otherwise the proeeedings in insol-
vency must coutinue—In re Sreenarain Bysack (2.) Asto the procedure on
such an application, see Archb. Bey., pp. 791 to 793.

Rahoo Grish Chunder Chunder for the petitioning creditors consented to
the prayer of the insolvents.

Mucruerson, J., stated that he thought Mr. Dignawm’s objection must
prevail ; and that he would spgak to Pontifex, J., as to §he order to be passed.

On the following morning the learned Judge said he would make no order :
it the adjudication were improper, it could be setaside ; but if it were proper,
the usual course of filing a schedule must be followed.

(1) 6 B. L. R., 558. (2) 2 Hyde, 180.
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Before My. Justics Phear and Mr. Justics Morris:

Ix THE MATTER OF THE PETitioN ofF SUMAT DAS.*

1874
FKeby, 25.

Execntion— Transfer of Decree —Jurisdiction—Appeal—Limitation=edct e — e

VIII of 1859, s. 284:

An order passed by a Court to which a decree has been transferred for execu-
jon is not open to appeal, unless the order has been made ix the course of the
ctual execution of the tran sferred decree. -

The Court %o which a decree has been transferred can take cognizanceof a
question of limitation, but the question must be one arising from facts which are
egitimately before the Courtin the course of execution, and not a matter of
limitation ariging antecedent to transfer (1).

Queere,—Whether, whero a decree has been transferred to the Munsif’s Court

or execution, an appeal will lie fo the Judge from the Munsif’s order in the
matter of the executoin ?

Moonshes Mahomed Yusuff in support of fhe yule.
Bahoo Gopal Lal Miiter, contra,

Tae judgdment of the Court was delivered by

Paear, J—Thig is a rule obtained by one Sumat Das, calling upon
Bhuban Lal snd others to show cause why an oMer made by the Judge of
Shahabad on appeal in the matter of the execution of a decree, which Sumat
Das had obtained in the Small Cause Court of Arrah against Rameshur Lal
deceased, father of the respondents, shoul®not bhe set aside on the groun
that it was made without jurisdiction ? .

The principal facts of the case are as follows—The decree was given on

the 1ith of Jnly 1864 for s sum of Rs. 104-10. After several intermew

diate proceedings, upon the decree-holder’s application made on the 31st of
August 1872, the Small Cause Court of Arrah, under the provisions of s, 20,
Act XT of 1865, granted him a certificate to the following effect :—
HCertified that an ez parte decres was given for the plaintiff in the above
caseon the 11th of July 1864, and that satisfaction of that decree has not
been obtained.” , .

The judgment-creditor, the present petitioner before us, filed this certificate
in the Munsif’s Court at Arrah, and songht execution of the decres, when
the judgment-debtor appeared and raised the plea that the decree is barred by
limitation. The Muynsif, by his judgment and order dated the 14th of
February 1873, held that the decree was not barred by limitation, and rejected
the objection of the judgment-debtor.

The judgement.debtor preferred an

# Rule No. 1044 of I873.

(1) Sec Leake v, Danidl, B, L, B,, Sup, Vol,, 970,
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appeal against the order of the Munsif to the Judge of Shahabad, who, on
the 31st of March 1873, reversed the Muusif’s order and held that the decree
was barred by limitation. This last decision is the judgment which is now
sought to be setb aside.

The question which has been raised in its broadest sense is whether or not
an appeal lay to the Judge from'the order of the Munsif in the matter of this
execution ? It is admitted that the Judge of the Small Cause Court, before
sending his certificate to the Munsif, had, on the reportof his amla, considered
the (uestion whether or not the execution was barred by lapse of time, snd
Lolding that it was not, had ordered exzecution to issue ; and it i3 not disputed
that this order, had it been made inter partes, would, by reason of . 21, Act
NT of 1865, have been final, and conld not have been appealed against if, the
execution had been proceeded with within the Munsif's jurisdiction. And it
would be an extraordinary anomaly if by the mere removal of the decree to

the Munsif’s Court for the purpose of execution ouly, a right of appeal
which otherwise did not exist, should spring up:

As to the question whether an appeal, under circumstances such as those of
this case, will lie from the order of the Munsif to the Judge, a decision of the
1ligh Court, North-Western Provinces, iu the case of Mobaruck Ali v. Soomec
Runga Charee (1), has bedn cited. It certainly lays down without qualification
that an appeal will lie.  The gronngs of the decisiorn of the High Court are stated
in the report very concisely indeed, and we are not prepared at this moment
{o say whether wo entirely concur in it or not. But the matter of appeal in
that case which the Judge decided had reference solely to the interpretation
of the decrce ; it had no similitude to the matter of appeal which the Judge
has decided in the case before us. And abstaining from cxpressing any opinion
whether or not the deeision of the High Court is correct to its fuil extent, we
think that the order of the Court to which a decree has been transferred for
the purpose of execution, which is vpen to appeal if any such order is open to
appeal, must be an order made by the Muansif in the course of the actwal
cxecution of the decree which has been _sent to liim for execution.

Tn the present case the Judge has entertained a question which did mnot
arise in any way out of the Munsif’s proceedings in the matter of execcuting
the deerce ; it was a question between the parties, actually existing if not
determined before the copy decree was sent to the Munsif for execution :
aud we think that the Judge had no power to take cognizance of and determine
« guestion of that kind. It appears from the papers which are before us thag
the judgment-debtor was arrested onthe 2nd October 1871in execution of-
this decree, and brought before the Judgeof the Small Canse Court; that on
that occasion he said that he was not prepared to pay the decree, and asked
for time. If the oxecution of the decree was even barved by limitation at all,
)» must have been barred at that time ; because three years had not elapsed

(1} 3 Alla. H, C, Rep,, 168,
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between the date 2nd of October 1871, and the date when thig application for
execution in the Munsif’s Court was made. Therefore, the judgment-dehtor
ought, if he desired to avail himself of this objection, to have made it when he
was on that occasion brought before the Small Cause Court. Had he made
it, and bad the Small Cause Court Judge cothe to a decision upon it, then
that decision would not have been subject to appeal, and must have been
treated by all Courts as final between the parties. And the fact that the
judgment-debtor did not make the objection *when he might and ought to
have made it before the Court which conld have decided it finally between

him and the judgment-creditor, does not give authority to another Court to
entertain it afterwards.

We think it right to add that it appears to us that the Judge’s irrvegularity
has been brought about by an irregularity on the part of the Small Cause
Court itself. Even if the section of Act VIII applied to the case, neither the
Judge nor the Munsif ought to have had before him, for the purpose of
executing this decree, anything in the shape of & record other thana copy of
the decree, and acopy of ariy order which the Small Cause Court Jadge
might have made authorizing the party to have execution, together with a
certificate stating bow much igs due and unpaid upon the decree. 8, 286,
Act VIII of 1859, directs that these should bp sent from the Court which had
made the decree to the Court whichis to execute the decree, and nothing
more. And s. 287 provides further that this copy decree shall “have the same
effect as a decree or order for execution mado by such Court, and wmay, if
the Court be the principal Civil Court of original jurisdiction in the district,
be exzecuted by such Court, or any Court gubordinate thereto to wWhich it
may entrust the execution of the same.”

So that if this section be applicable to the present case, the Court to which
the decree was transmitted for execution ought not to have had any other
papers or documents than these before it. And if, ag is more probably tho
case, Act XIof 1865 isthe enactment which is really operative in this easa
that Court wonld have had even less before it. And it seems to be sufficiently
apparent from these provisions of the Legislature that it never could have
been intended that the Courts to which a decree or order has been transmitted

for the purpose of execubion should take cognizance of any matter which
requires them to have at least the record of the whole of the execution
proceedings before them. And we may add that s. 290 of the Civil Procodr:.
Code seemsto havebeen enacted by the Legislature with the imwmoedizi?
jntention of meeting the case of an objection heing raised in the Conrt i
which g decree is transmitted for the purpose of being executed, and proper) ;
belonging to the Court from which the docree came. Thal scetion says —

“The Court to which such applieation is mads may, npon good and suflicions
cause being shown, stay the execution of the decree for o reasonable s
to enable the defendant to apply to the Court by which ihe doereo was passed,
or to any Court having appellate jurisdiction in respect of the deeree or i

execution thergof, for an order to stay the execation, or for sny other owler
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1874 relating to  the detree or the execution thereof, which such Court of first
Iy nuy  \nstance or Court of Appeal might have made, if ezecution had been issusd

Marrer ov by such Court of first instance, or if application for execution bad been made
Ta® \PETITION to such Conrt.”

OFSE;““ We by 1o means desire to say anything which shall conflict with a decision

of a Division Bench of this Coart holding that the Court to which a decree is
transmitted for execution may, under the provision of the Civil Procedure
Code, entertain even a question of limitation. But it must; we apprehiend, be a
question of limitetion arising upoh facts which come legitimately in the pro-
ceedings before the Munsif in the course of his carryingout the execution of
the decree, and not & matter of limitation which could have been heard and
determined by the Cotrt from which the decree is transmitted for the purpose
of execution. 1n this view of the'case we think that the decision of the

Judge was ultra wires, and must be aside. The rule therefore . will ba
made absolute with'costs (1.

1874 Before My, Justice Phedr and Mr. Justice Morris.

March 16', LUTFULLAR (JupcMENT-DEBTOR) v. KIRAT CHAND (DECREE-HOLDER).®

Ezeeution —Transfer of Decrec—Jurisdiction—Limitation, Act VIII of
1859, 5. 284.

‘The transfer ofa decrec from one Court to another under s. 284 and the following
sections of the Civil Procedure Code does pot give the latter Court a jurisdiction to
cutertain and determine any quesfion with regard to limitation or otherwise whiclt
arose between the parties antecedent to the date of transfer (2).

Tur facts in thiscase were as  follows :—One Aghori Biswas recovered g
decree in the Court of the Munsif of Purneah against the jndgment-debtor
on the 19th of February 1864. In February 1871, one Hirarat Ali purchased
this decree from the original decree-holder, and made an application to
the Purneah Court for substitution of his name in  place of Aghori  Biswas,
and for realization of the decree, in which he did not succeed. Hirart Ali
subsequently sold the decree to Kirab Chand, the respondent. Kirat Chand
obtained an order from the Munsif of Purneah to transfer the decree to the
Court of the Munsif of Kishengunge for execution. On the case coming on

“Miscellaneous Special Appeal, No. 393 of 1873, against an order of the Officiat«
ing Judge of %illa Purneah, dated the 8th SeptemWer 182, reversing an order of
ihe Munsif of hishengnuge, dated the 5th July 1373,

1) Sce next cage.
(2) See Leakev. Danicly B, L. B., 8up, Vi, 276,



