APPENDIX

Before Mr. Justice Markby and Mr. Justive Birch,

SHEIKH IRSHEAD ALI (JuneMENT-DEBTR) 2. RADHU SHAR alies GHOLAM
KADIR (Drcree-HoLpEr).*

Bpecial Appeal—Question of Fact—Proceeding te set nside Transfer of Cross
decree— Proceeding to enforce Decree—Act XIV of 1858, s, 20,

'THE facts of this case are fully stated in the judgment of Markby, J.
Mr. Sandel for the judgment.debtor.

Baboo Aushootosh Dhur for the decree-holder.

The following judgments were delivered : —

MargsY, J.—1In this cage it appears that the decree was obtaimed in 1862,
and that the first proceedings in execubion were taken in Angust [S64.
Certain -objections were then taken, which were disposed of finally on tho
16th of May 1865. On the 1lth September ];365 the decree-holder was
directed to proceed with hig execution within two days, but he tock ne furbher
step, and on the 28th of August 1866 the case was struck off.

Au the same time there was pendivg againgt the judgment-creditor a
decree obtained b - the judgment.debtor for -a’smaller amount, which, urder
8.209 of the Code of Civil Procedure, the jndgment-creditor was bound to scb
off : but he had not dore so.

At some tine in 1866, the judgment-debtor attemptel to transfer his decrco
into the name of some other person (benamni as it is called), so as to prevent
its being made availableto the julgment-creditor for a  satisfaction pro tanlo
of his ewn decree. 'Whe judgment-creditor, therefore, objocted, and on tho
17th Angust J566,—that is to say, before the execcution proceelings in {his
suit were strack olf the Ele,-—the judgment-creditor suceceded in setting asilo
this transfer.

The Munsif held,—-amd the Distriel Judge epparently agrees with him
(though the grounds of his decision are not quite clear),—that the action of the
judgment-creditor, by which he prevented the attempt of the judgment-debtor
to transfer his decree into anether name, was a proceeding taken to enforce

" the decree which the judgmentscreditor now secks to excoute. Tho present

*Miscellaneous Special Appeal, No. 284 of 1873, against the order of the Judge
of Bast Burdwan, dated the 12th July 1875, affirming a deeree of fhe Muusif of
Chowki Jakianabad, duled the 20tk May 1873,
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case turns entirely upon this question. If it was so, the present application is
in time, otherwise not.

1t appears to me, however, that this is a question not of law for the Court of
Special Appeal, but of fact for the Courts below. I think it impossible to
say, as a matter of Jaw, that action taken vo prevent the jndgmeni-debtor from
making away with his property may mnot bein some cases a proceeding to
enforce the decree within the meaning of the section. If an application for

-execution be made, and the judgment-creditor then discovers that all the
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available property of the judgment-debtor has been made away with, his only
course would be to suspend the execution proceedings, and set about the task
of bringing back the property—a task which it would very likely take more
than three years to complete ; and if, having got back the property, the judg-
ment-creditor proceeded to-execute his decree wuponit, I should think it
reasonable to say that he had been all along taking proceedings to enforce hig
decree.  On the other hand, if, after having succeededin bringing back the
property, he took ne steps to realize his dcbt, I think I should hold, in the
absence of explanation, that the judgmoent-creditor had all along no real
iutention to execute his decree ;and that the proceedings to which I have
alluded were taken, not in furtherance of exccution, but only in order to keep
the preperty ef the judgment-debtor available to the judgment-creditor wher
he should think fit toexecute the decree.

trom these observations it will’be seen that it is not improbable that [ should
have come myself to & different <conclusion upoun the factsof this case, but
inasmuch as the question wns one of fact, tho decision of the Court below
is conclusive, and caunot be disturbed in special appeal:

I think, therefore, that tlfs appeal should be dismisséd with costs.

Bired, J.—1 concurin #hinking that we ought not to interfere in this case.
It seems to me to be a question gf fact whether the action taken by the decree-
holder cvinces an intention to keep his decree in force. Both the lower
Conrts have come Lo the conclusion that, in acting as he did, the deerce-holder
was doing hishest o keep bis decree alive, and I would not interfere with
their finding in special appoal.

Before My. Juslice Donlifes
Yo vie Matrer or OMERTOLOLL DAW (ax INSoLVENT).

Insolvent Act—(11 & 12 Tict, o 21), s 4032 § 33 Vict, c. 71 (The Bank-
raptey Act, 1869), 5. 31— Proaf of Cinin—Breach of Contract— Unliqui-
deted Damages.

TrE insolvent in this case was n dealer in oilmaun’s stores iu China Bazar,
and filed his petition on 20th May 1873; be came up for his dischargo on

2nd Scptember 1873, when after some cross-examination the hearing was
. * . . n " " o " " 4N
adjourued, aud the insolvent was directed to file a further cstate paper. The
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matter again came up for hearing on 9th February 1874, and on that occasion
Messrs. C. & W. Scott, merchants in Caloutte, and creditors of the insolvent, -
applied for leave to prove a claim against the insolvent amounting to

1874
IN THE
MATTER OF

Rs. 11,702-11-6, which sum they allege¢ was due to them as damages for OMERTOTOLE

breach of contract under the following circumstances :—On 30th July 1872
the ingolvent entered into a contract with Messrs. Scott & Co., for the purchase
from them of 12,000 boxes of candles in good order and condition, to arrive
within twelve months from October 1872, at,4 annas 5 pie per packet, each
box containing 25 packets ; delivery to be taken within forty-five days, and
payment to be made on the forty-fifth day from the date of actual arrival in
the godowns of Messrs. Scott & Co.

Prior to the filing of the petition of the insolvent, 6,000 boxes of candles
had arrived, and the insolvent was required to take delivery of 4,000 boxes,
2,000 boxes being damaged and excluded by mutual agreement from the
contract. The insolvent failed to take delivery of the candles, although
Messrs. Scott & Co. were at all times ready and willing to deliver the same to
him. Messrs. Scott & Co. accordingly sold the candles for 3 annas and
9 pie per packet, being the best price obtainable.

After the filing of the insolvent's petition, 2,000 more boxes of candies
arrived, which Messrs. Scott & Co. also resold for 3 annas and 8 pie
per packet. It was further alleged that the remaining 4,006 boxes of candieg
deliverable under the contract were then in tramsit to Calcutta, where
they would shortly arrive, and that upon their arrival they would not,
so far oy could be then cstimated from the appearance of the market, realize
more than 3 annas and 8 pie per packet. The damages alleged to have
been sustained by Mes®s. Scott & Co., owing to the breach of contract by the
insolvent. were estimated at Rs. 11,702-11-6, the sum now claimed, but this
claim was subsequently increased by the arrival of the remaining boxes of
candles, and their sale at less than the estimated’price, to Re. 11,762-14-1,

Mr. Phillips for Messrs. Scett & Co. contended that the provisions of the
English Bankruptcy Act of 1869 relating to proof of claims in respect of
unliquidated damages applied to India, and that therefore Mossrs. Scott & Co,
ought to be allowed to prove their claim. The learned Commissioner there-
upon directed the Official Assignee to instruct Counsel, and to have the poing
argued,

The mattcer now came on for argument,
Mr. Phillips for Messrs. Scott & Co. contended that, by the operation of
8. 40 of the Indian Insolvent Act taken with s. 31 of the English Bankrupicy

Act of 1869, unliquidated damages could be fproved in the Insolveut Court,
and cited Ez parte Waters (1) and Ew parte Llynvi Coal and Jron Co. (2).

(1) L. R, 8 Ch,, 562. (L. R, 7Ch, 28

Daw.
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1872 Mr. Ingram, on behalf of the Official Assignee, supported Mr. Phillips’ conw
e tention, and referred to the cases of In the Matter of Shibchandra Mullick (1},
m::'r’;:gor and In the Matter of Parke Pittar (2), He further contended that ‘the pro<

«OuErToLoLL ' visions of the English Bankruptey Act are incorporated with the Indian
Daw, Insolvent Acty and cited GQray v. Chick(3).

PONTIFEX, J., allowed the claim, and directed the measure of damages +to
be again mentioned to the Court if there was any dispute about the amount.

“Attorneys for Measrs. Scott & Co. : Messra. Berners § Co.

Attorney for the Qfficial Assignee: Mr, Dignam.

Before Mr, Justice Phear and Mr. Justice Morris,

THE QUEEN v. PIRAN, alias GUNZAI, alies KURREEMUN.#

‘1874
'! April 2. Criminal Procedure Code (Act X of 1872), 5. 67, Illustration (a)—Indian
Penal Code (Act XLV of 1860), se. 499 & 503.
€«
Ses'aleo “Where an offence was alleged to have been committed during a journey ‘from

34 B.L.R. 55, Bombay to Caloutts, and was in fact committed bétween Bombay and Allahabad,
at whioh latter place the complainant aud the person by whom the offence was
alleged to have been commitbed separated and pr oceedegd to ‘Calcutta by different
trains,—Held that the Magistrate of Howrah had no jurisdiction to'try the charge.
To bring the matter within his j urisdiction, the journey should have been continu,
ous from one terminus to the othgr without any interruption by sither party.

Tre prisoner Piran was charged in the Court of "the Magistrate of Howrah
‘on the two following charges, viz. :— . _

“ 1gt, That she on er about the 25th day of February 1874, near Allahabads
and when travelling from Bombay to Calcutta by rail, criminally intimidated
Mrs. Florence Field, and thersby caused her alarm, and that she has thereby
committed an offence punishable uander & 503 of the Indian Penal Cods
and within the cognizance of the said Magist rate of Howrab. And 2nd, that
she, between the 27th February and 11th March 1874, published imputations
against Mre. Field’s character of such a nature-as to barm her reputation.”

¥rom the evidence for the prosecntion it appeared that the accused had
been engaged by Mrs. Field to serve her as ayah on a journey from London
to Calcutta, that while travelling on the railway between Bombay and
Calentta, and before reaching Allahabad, the accused had used threatening
language to Mrs. Field, who in consequence dismissed her on their arvival at

* Criminal motion against the order of the Officiating Magistrate of Howrah,
‘dated the 16th March 1874.

(1) 8 B. L. R., 30. (2) 8 B, L. R., 118,
(3) Cor., 186.



