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to acquire property, or whether the intention is to promote
CHEOANEARS litigation or to profit by inequitable or unconscionable bargaing—
Fischer v. Kamala Naicker (1), Sheikh Abed Hossein v. Lalla

It

(1) 8 Moore’s I. A., 2705 see 1 Mad,
H.C Rep, 153.
(2) Before Mr. Justice Kemp and
Mr. Justice K. Jackson.
SHEIKH ABED HOSSEIN (PraixN-
Tier) o LALLA RAMSARAN anp
orngrs (DEFENDANTS).*
The 3vd May 1870.
Champerty— Unconscionable
Agreement.
Mr. C. Gregory for the appellant.
Baboos Debender Narain Bose and
Kishen Sukha Mookerjee for the res-
poudents.
The following judgments were deli-

Ramsaran (2). is

vered :—

Kemp, J.—The plaintifl in this case
is a mukhtar of the Mozufferpore
Zilla.  His allegation is that the
defendants, having occasion to bring
a suit t0 set aside certain alfenations
made by their father, and being
straightenced for means, applied to him,
the plaintiff, and entered into’ an
arrangement with him that he, the
plaintiff, should carry on the suit on
theiv behalf, furnishing all the ex-
penses of the suit, and that in the
cvent of success hee the plaintiff, was
to receive a moiety of certain proper~
ties, This was the first arrangement
made. This arrangement, it is said, was
reduced to writing, and it is alleged
that a rough copy of the arrangement,
and a pieco of blank stamp paper
bearing the signatures of the two
defendants, were made over to a third
party, Goodur Sahoy, on the under-

standing that if the High Court

unnecessary that a fiduciary relation

pronounced in favor of the defendants’
claim in the suit to set aside the
alienations made by their father, the
deed was to be copied out fair on the
blank stamp paper and made over to
the plaintiff. I will mention here that
the alleged original agreement wasg
admittedly, as far as the plaintiff’s
allegation is concerned, departed from ;
and subsequently, it is alleged by the
plaintiff, the parties agreed that the
sum of Rs. 2,000, which plaintiff alleged
he had expended for the purposcs of
the suit bronght by the defendants,
wag to represent the consideration.
money ‘for which the defendants
were to give to theiplaintiff an dstim-
ravi mukarrari lease ©f o share im
certalu properties, one amongst these
properties being the mauza in which
their own family residence is situated.
It appears that on a former occasion
the plaintiff in bringing bis suit was
met by a plea of under-valuation by
the defendants. The plaintiff thea
prudently withdrew hig suit, and hag
now brought it valuing it at Rs. 800,
being onc year’s profits of the disputed
property. Now in a case of thig
description where the plaintiff, who ig
a mukhtar of a Court, claims to be
entitled to carry into specific perform-
ance an agrecment alleged to bave
been  entered into by him and the
defendants, which agreement savours
of champerty, it is necessary that such
a2 claim should be certain, fair, and
just in all its parts. Tn the case before
us we have a mukhtar who asks the
Court to helieve that be advanced

* Regular Appeal, No. 26 of 1873, against a decree of the Sudder Ameen of

Tithoot, dated the 10th July 1870, transfered to the fileof the Iigh
order of the 13th Febraary 1870, in Special Appeul, No. 2016 of 1869,

Court by
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should subsist betweon the parties in order to render void a
transaction such as this—Lyons v. Home (1), Barl of Aylesford Cuevamsara

A, Morris (2).

Rs. 2,000 in carrying on a litigation
on behalf of the defendants which
was successful in special appeal, the
costs of the special appeal being only
Re. 12 and some annas. Of this sum
of Rs. 2,000 said to have been ex-
pended, we have no account whatever.
The plaintif was examined, and out
of Rs. 2,000 he can account for only
Bs. 110, namely, the initiatory stamp
of Rs. 50 and vakeel's fees amounting
to Rs. 60 or 63. We have also what
is clear from his own admission that
the mukhtar entered into a transaction
in which a blank stamp paper was
alleged to have been signed by the
defendants, which was subsequently
followed up by a deed parporting to
be an dstimrari mukarrari leaso of
properties yielding, according to the
plaintiff’s own admission, profits to the
amount of Re. 800 per anthm ; so that
even if we could believe the plaintift's
story that he had spent Rs. 2,000 in
itigating the defendant’s suit, he has
obtained from them property which at
ten years’ purchase,—and that is about
the lowest valuation to be put upon
property of this description—is worth
Rs. 8,000, as a return for his money
and labor.

We have carefully considered the
evidence in this case which hag vead
to us in detail; indeed wo have
given the plaintiff the benefit of
having his special appeal turned into

a regular appeal in order that the
whole of "the evidence pro and con

might be carefully considered by the
Court ;—and the result is that there is
in my opinion no evidence that the

rough draft which the witness Sham
Narain Singh, the vakeel on part of
the plaintiff, says he drew outf, was
drawn wp in the presence of the defend-
ants or with thoir consent. It may
be, and we thinkit appears from the
whole of the evidence,—nor indeed 13
it seriously denied by the pleader for
the defendants,—that the plaintiff,
being a speculative mulkhtar, may have
advanced small snms, and may have
given some portions of his time in look-
ing after and conducting this litigation.
1f he has any claim on that score, he
ought to have bronght this suit for
moneys advanced and for remuneration
for tis labor devoted to the case,
His suit in the present shape iz not a
fair and just demand, Lut a hard and
unconscionable i bargain  which no
Comrt of equity will tolerate for a
moment. *Both the Courts below
have considered this case to be one
Tho
Judgeswas of opinion that the case
savoured of champerty, and e

which the plaintiff cannot sustain.

rofers
to o judgment of the learned Chicf
Jurtice Sir Barnes Peacock in the caso

of Brojo Kishoree Duassee v. Sreenatl

Bose (1), in which that learned Judge
held that although “he did not mean
to say that the Iaw of champerty is
law applicable to the mofussil, gtill ho
thought that the Courts would he
exereiging a very unsound  discretion
aud wonld be acting upon a vory

erroneons principle if they wonld allow
a stranger to interfere in family affairs,

(Y L. R., 6 Eq., 655.
(2) L: R., 8 Ch, 481,

(@) 9 W. R, 463, at p. 467.
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Mr. Kay Q.C., in reply.

[VOL. XIIT|

The judgment of their Lorbsuirs was delivered by

Sir Jaxes Corviie.—In this

case the appellant sued the

respondent, who was the zemindar of Marungapury, to recover

on an agreement between him and the
heirs that, if he could establish
their claim, he would be entitled to a
share of tbe estate”” The present

real

case being one in which a Mahomedan
speculative mukhtar bas chosen to
interfere in the family affairs of a
Hindu in which he has
thought proper to advance, as ho says,
the money to carry on the

family,

suit to
set aside the alienations made by the
defendants’ father, on the understand-
ing that he was to be cntitled to a
sharo of the estate so recovered from
the purchasers in the event of the
success of the heirs, we think that we
should be exercising a very unsound
discretion and acting upon very erro-
neous principles were we to counte-
nance a suit of thig description.

The suit of the plaintiff and this
aPleal are dismissed with costs of
all the Courts bearing interest at 6
per cent.

E. Jackson, J.—I wish only to say
that I quite conenr in the decision
passed by my learned colleague and
When
tho case wuas before this Court in
special appeal, it seemed to me that
tbe decision of the lower Appellate

in the reasons given by him.

Court had been passed against the
evidence in the case, and it was on
that account, and because the evidence
consisted of the depositions of a large
number of witnesses and was in some
that the hearing
regular appeal was
this Court.

confusion, of the
transferred to

The case bas now heen

fully heard, and the whole of the
evidenco gone into. I am now satis«
fied upon that evidenco that the
plaintiff ought not to get a decree

and that it is the case, as the
defendants stated in  their written
statement, that they never entered

into this contract at all. Therc was
undonbtedly some talk of giving® the
plaintiff lease of some
of the lands in suit; bub even upon
the evidence it 13 not shown that
anything was settled as regards the
mukarrart

a  maurust

and of course in
giving a mukarmari one of the most
jmportant things to be "settled is the
amount of rent to which the mukar-
raridar shall be liable, The mukarra.é
potta secme to have been drawn
up actually by the plaintiff him-
self, and he, I suppose, must have
pub in the amount of rent which he
wanted to pay, and afterwards the
draft was fair copied on the blank
stamp, which purports to have been
signed by the defendants, without the
consent of the defendants, in the
absenco of the and
without any instructions from them,
and it appears even to have been
sigued by the witnesses in the abseuce

rent,

defendants,

of the defendants. The manner in
which all these proceedings have been
carried on raises

grave suspicions

against the transaction : and tho result
of that transaction would appear to
be, that for o very inconsiderable and
trifling sum a valuable and large
property wounld, in the course of the

litigation regarding it, pass from the



VOL. XIIL.] PRIVY COUNCIL. 519

the amount alleged to be due upon a bond, the material portion — 1874
of which was as follows:—(His Lordship read the portion of CHEDAMBARA

the boud set out, ante, p. 513, and continued :)—The respondeunt Cnurry
was the younger brother of the late zemindar or polligar of Renia
KRISENA |

Marungapury. He seems to have been treated as heir presump- Mernu Vira
tive by his brother. ITmmediately upon his brother’s death he Ironavx
was recognized by the authorities as the zemindar; and,
being & minor, he and his estate were placed under the guard-
tanship of the Court of Wards. Itis stated in the judge-
ments,—and, if the record in the former suit which has been
recently before the Court is looked at, it amply appears,—that the
widows themselves also recognized in the first intance this boy
as the heir. And even without going out of the record, it
appears upon what is strictly in evidence in this case, that for
two years they acquiesced in his recognition by the Government
a8 heir, and received at the hands of the Collector, who was exer-
oising the power of the Court of Wards, certain sums by way
of maintenance. In December 1866 a change came over them.
The plaintiff in this suit then came upon the stage, and the
agreement which is marked B was executed on the 2Ist day of
that month. It is an agreement of a very singular nature, and
the material portions of it are theso :—(His Liordship, after reading
the portions set out, anfe, p. 510, continued:)—It appears then
that these ladies having changed their raind, and determined to
claim the estate asthe heirs of the late zemindar, for that
purpose put themselves wholly into the powerand into the
hands of the plaintiff ; that they agreed to pay him on demand
the moneys to be advanced with interest at the rates to be
provided for in the bonds which the agreement contemplated
they would give the planitiff for the advances when made;
that they further agreed that if they succeeded in.the suit they
would pay him a lakh of rupees and a moiety of the surplus col-

defendants into the hands of their
law agent who was conducting thab
litigation. There is nothing to show
that the exponse of that litigation
amounted to anything like the sum

gtated DLy the plaintiff, or that it

would Dbe a just remuneration for his
services.

I am not satisfied that the defend-
ants ever entered into the contract
set up, and I would. also dismiss
this appeal with costs.
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lections. mortgaging the zemindari to secure those payments ;

Cruspanssus bhatthey would do nothing in the suit or otherwise without his
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consent ; and that if they violated the agreement, they should ab
once become liable to pay both the principal and interest due on
the loan bonds, and also the lakh of rupees and the amount of the
surplus collections remaining with the Court of Wards on thal
day.

Under this stringent ‘agrecment  the suit No, 30 of 1868 was
instituted in theiv names ; bub it is impossible to read the agree-
ment wnd to know anything of the manner in which litigalion 18
conducted. in India without sceing that, although the suit was
carried on in the name of the ladies, the whole management of
ib was committed to the plaintiff, and that he was, as was repre-
sented in the argument, the real domenus litts: It farther
appears that but one bond was executed by the widows under
this agreement, wviz., the bond which is dated the 26th of May
1867, and purports to be a bond for securing the repayment of
the sum of Rs. 20,000 (bhe ‘amount of the plaintif’s advances up
to that tiwe), with interest at 12 per centur per annum. The
principal, if not the only, question raised in the suit by the
widows was the legitimacy of their husband’s younger brother.
The family being a  joint Hinda family, he, if legitimate, was
unquestionably entitled to the zemindari as the heir preferable to
the widows. A further question was, however, raised by the
Collector who defended the suit as gnardian of the wminop
zemindar, viz., whether the polliam was an hereditary estate at
all, or one the succession to which, upon the death of the actual
polligar was determinable by Government. The suit being i
that state, the boy,having attained the age of eighteen, which is
the age fixed by the Regulations for the majority of a zemindar(1),
was put by the Court of Wards into possession of his estate,
and made a formal defendant; and immediately npon, or very
shortly after that, the transactions which are in question in this
suit took place. We find the dates given in the judgment of
the Judge, Mr. Davidson, and there is no doubt about them.
"Phe defendant was installed as zemindar on the 23rd of July ;

(1) See Madras Regulation V of 1804. s. 4,
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on the 2nd of August 1869 he had notice that he had been 1874
made supplemeutal defendant to the suit. The suit was fixed E;H;;\,_B,\_R?
for hearing on the 16th; and on the 11th, in anticipation of c“;f:r“
that hearing, certain commissioners were sent to Marungapury  Revsx
by the Court, in order to examine the widows, who, of course, MUKT‘I‘;?*QL‘[‘R N
were parde women. The widows scem then to have become Premansa
desirous of settling and compromjsing their suit, and the R,
torms upon which they were willing to compromise were finally

embodied in a razinama. Those terms, however, did not

include any subsidiary arrangement to be made in respect of

the money which was due from them to the plaintiff ; the

razinama only expressed that they were willing to consent to

the dismissal of their suit upon the terms of their having

assigned to them certain villages by way of maintenance, and

each party paying his own costs.

As to what took place on the 11th and the subsequent days
there is a considerable conflict.of testimeny ; but their Lordships
adverfing to what was said by Mr. Davidson, the Judge, ag
to the credit due to the witnesses on either side, and particularly
ag to the manner in which the zemindar gave his evidence, and
to the fact that the finding of the fearned Judge has been
adopted by the superior Court, have no doubt that it is their
duty, upon any matter of fact upon which the testimony is
couflicting, to adopt the finding of the Zilla Judge. It must,
therefore, be taken as found, that on the 12th, when the first
negotiation for the compromise took place, there were present
on that occasion mot only the vakeels and agents of the nominal
patties to the suit, but certain persons acting on behalf of, or as
agents for, the appellant; that the latter then contended that
the compromise could not be carried into effect without their
principal’s consent ; thab a large sum of money was due from
the ladies to bim; that something was to be paid to him in
respect of his interest under the agreement, and thatit lay upon
the zemindar to make those payments. It must further be taken
to be found that, although Liekamani, the principal widow, stated
that the sum due to the plaintiff was small, his agent made use
of threats to the respondent to the effect that, unless he would
make himself liable for money to the amount of Rs. 62,000, the
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consent ol the plaintiff to the compromise would be refused ;
that the case would go on, and would probably terminate in the
loss of his zemindari. Their Lordships cannot doubt that such
threats were used ; that the note for Rs. 62,000 was given by
the respondent in consequence of them, and that that note was
not given, as it has been once or twice represented in the
argument, to Lekamani or anybody on Lekamant’s behalf, but,
was given to Runga Iyengar, who was one of the persons acting
on behalf of the plaintiff.

The note having been thus given and obtained on the 12th,
the razinama was signed by Lekamani and the respondent
on the 13th. In the meantime a messenger had been sent from
Marungapury to bring the plaintiff from Shivagunga, where he
seems to have resided. It is stated that he was sent for on the
11th, but that he did not arrive until the evening of the 14th.
On the 15th there was a further transaction. He asserted that
Rs. 62,000 was not a sufficient satisfaction of his claims, and
that he must have Rs. 67,000. Asto. what then took place,
there is again a considerable conflict of evidence. It is sworn
by him and by his witnesses that somo examination of his
accounts was made ; that by the account so. rendered,. it appeared
that he had actually advanced to the ladies Rs. '58,000; although:
a bond had been taken for only Rs. 20,000 ; that he estimated.
the compensation to be allowed for the further benefit which, if
the suit had been successful, he might have derived under the.
agreement B, at the sum of Rs. 13,000 odd ; that the Rs. 67,000:
were compounded of those two. sums, snd that the respond-
ent voluntarily executed the bond A for that amount. Oa
the other hand, the case made for the respondent (which ig
deposed to both by him:and his witnesses) is that there was no
rendering of accounts at all ; that there was merely 2 demand.
for Rs. 67,000.instead of the Rs. 62,000 ; and that the plaintift
himself then renewed the threats which had been. previously
made by his agents.

Some but notall of the witnesses say that he threatened, if
his demand was not acceded to, not only togo on with the
pending suit,but also to sue on the note of hand for Rs. 62,000,
All, however, speak to threats to the effect that he would goon
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with the suit, that he would carry it through all the Courts up _ 1874 B
to this board, and that the result to the young zemindar would Crupamsaxs
probably be the loss of his zemindari and the ruin which had C“:f'”
fallen upon other zemindars; they also swear that the respond- KléféiJ;\
ent in vain asked for time to consult the Collector who had 80 Myruu Visa
‘recently been his guardian, and that, under the pressure so put P§§i‘§§§f
upon him, he was induced to execule the bond for Rs. 67,000.
Their Lordships have already said that when the evidence is
conflicting, they must adopt the view which was taken of i¥by
the Judge, Mr. Davidson. They must, therefore, hold not only
that the respondent acted under the pressure of the threats
deposed to, but, upon the material question whether any
accounts were rendered, that there was no accounting at all,—that
the sum for which the bond was given was an arbitrary sum
fixed by the plaintiff as the amounnt for which he would be
content to allow the arrangement between the widows and the
gemindar to ba carried out. It may observed that the bond
as drawn out,is not altogether consistent with the story told by
the plaintiff himself, since on the face of it the Rs. 67,000 would
appear to be the balance found to be due in respect of advances,
for maintenance, and for costs ; wherqas wupon the statement
and admission of the plaintiff himself, it included the sum of
Rs. 13,000 and odd asa compensation for that contingent
advantage which he was to derive under the agreement B, in
the event of the success of the suit.

It may be well to state what afterwards took place beforo
considering the legal effect of these transactions. On the 16th
of August the suit came on for hearing; the razinama was
then presented, but Mr, Norton, who had been counsel for the
Collector, as guardian of the infant, and who appeared on that
day as counsel for the zemindar, now adult, before the razinama
was filed and acted upon, prayed for an adjournment. That was
granted, and on the 31st of August the case came on for final
hearing. Mr. Norton then, as Advocate-General, acting for the
Collector alone and mnot for the zemindar, raised the question
which was lately before their Lordships and was then finally
decided, wtz., that the estate was not hereditary; that the
anomination of the infant zemindar as the next zemindar was an
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act of State with which the Municipal Court had nothing to do 5
and upon that plea, which must now be taken to be unsustain-
able, the Judge dismissed the plaintif’s claim, directing her to
pay all the costs. Tiekamani then appealed against that decision*
No doubt, she might have acquiesced in the title of the zemin-
dar, and they might have privately carried out the arrangements,
éupposing they were to be carried out, upon which they had
previously agreed. However, she saw fit to appeal ; but by her
appeal she sought only that the decree, instead of being the
decree that was made, should be a decree framed in consonance
with the razinama. In this she did not go beyond her rights.
The respondent appeared upon the appeal by his counsel, and
treated the razinama as a thing altogether gone, and by which
ho was no longer beund. The High Court seems to have consi-
dered that that was so, and that the razinama was to be out
of the case. They dealt with the ground upon which the snit
had been dismissed, and finally decided, in a very elaborate
judgment which has since‘been confirmed by Her Majesty in
Council, that there was nothing in that ground ; that the estate
must be taken to be an hereditary estate, and that tho succession
to it was to be determined by the Civil Courts according to the
ordinary law of inheritance, They then gave the widow time
to consider whether she would press her suit, and have the case
remanded in order that the issue asto the legitimacy of the
respondent might be regulavly tried. The widow elected to
have that issue tried. The case was remanded, and the
respondent was found to be legitimate, The widow afterwards
appealed against that descision to Her Majesty in Council, and
herappeal upon that peint was dismissed. Thercfore,the question
of the legitiamey was fought out between the parties to the
bitter end.

Now, upon the transactions which took place between the 11th
and 16th August, several questions have been raised. The
issues settled in this suit were in effect whether there was any
consideration for the bond; and whether the bond had been
obtained by such undue pressure and threats as were sufficient
to vitiate the contract. And the principal questions wheh have

been argued at the bar ave, first, whether therc was sufficient
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consideration for the bond ; next, whether, if there were, there _327}___
had not been a failure of that consideration ; and thirdly, whether Cugpamsara
the plea impeaching the bond on the ground of pressure and CH?_"
threats could be supported. RENIA

Upon the first point their Lordships will assume, at all events M.Uflfés%':: A
for the sake of argument, that if the transaction had been XrCwi¥is
between parties dealing with each other at arms’ length, and
unaffected by any of the circumstances on which the third plea
is founded, there would have becn a sufficient legal consideration
to support the bond.

Assuming, however, that there wasa real substantial debt
due to the appellant from tho women on an agreement to which
no objection could have been taken ; that there was a bond fide
arrangement by which the widows were to have there suib
dissmissed ; and that one jterm of that arrangement was that
they should be relieved of the debt due to the plaintiff,—
their Lordships must observe that they agree with tho Judges
of the High Court in holding that the transaction would hardly
amonnt to what is called a ¢ novation.”” It was not a trans-
action by which the widows were altogether released irom
the debt which they had incurred to fthe plaintiff, nor was
the plaintiff’s position altered by reason of his having lost his
remedy against them. It appearsupon the face of the bond
that he was to retain his securities against them until the bond
was satisfied ; and that the contract on his part was, in fact,
rather an agreement to abandon his remedy against them on the
payment of the Rs. 67,000 than an actual abandonment at the
time of the transaction.

The question which has been raised as to the' failure of consi-
deration, if it were necessary to determine it, might present
some difficulty. It is quite clear that the respondent never got
the benefit of that for which he stipulated ; that cirsumstances
prevented the razinamg from being acted upon ; and thatin
the events which afterwards took place he was exposed to have
his title . questioned and carried up to the Court of ultimate
appeal, just in the same way as it would have been litigated had
the razinama never been executed. On the other hand, there

is, no doubt, a good deal of truthin the argument of Mr. Mayne

63
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1874 to the effect that the failure of consideration wasin some degree

CHEDAMBARA due to the respondent himself ; and that if, when the widow had

Cuerrr  appealed from the first decision in her suit and claimed the
Revsa  benefit of the razinama, he hbad joined in also asking for the
KrisuNA | enefit of the razinama, the whole transaction might have
ME:TZ;A::}‘: * been carried out as the parties had originally intended it should
NAIKER. 1,0

1t is, however, unnecessary to decide this question, since
itappears to their Lordships that the respondent is entitled to
sfeceed on the other issue settled in this suit.

What was really the position of the parties 7 Here was aman
who had originally nothing at all to do with this family. All
the members of the family appear at first to have been agreed
that this young boy was the. true heir to the zemindari, The
widows afterwards, then, either of their own meré motion,or at
the instigation of the plaintiff or his agents, determined to dis-
pute that title. They next deprived themselves of all freedom
of action with respect to the suit which thay thought ft to bring,
by giving the interest and the powers which are given by the
agreement B to the plaintiff.

With respect to the law of champerty or maintenance, it must
be admitted, and indeed it is admitted in many decided cases,
that the law in India is not the same as ‘it is in Kngland. The
Statute of Champerty, being part of the Statute Law of England
has of course no effect in the mofussil of India; and the Courts
of{India do admit of tho validity of many transactions of that
nature, which would not be recognized or treated as valid by
the Courts in England. On the other hand, the cases cited
show that the Indian Courts will not sanction every description
of maintenance. Probably, the true priuciple is that stated by
Sir Barnes Peacock in the course of the argument, wviz., that
administering, as they are bound to administer, justice accord-
ing to the broad principles of equity and good conscience, those
Courts will consider whether the transaction is merely the
acquisition of an interest in the subject of litigation bond fide
entered into, or whether it is an unfairor illegitimate trans-
action got up for the purpose merely of spoil, or of liti-
gation, disturbing the peace of families, and carried on from
a corrupt or other improper motive. Now, looking at all
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the facts of this case, their Lordships think it is extremely
doubtful whether the plaintiff could have recovered on this
agreement if the question had arisen between the widows
and tho plaintiff after ho had got the estate for them ; whe-
ther, upon the principle laid down by Peacock, C.J., in
Brojo Kishoree Dassee v. Sreenath Bose (1}, cited by Kemp, J.,
in the case of Sheikh Abed IHossein®v. Lalla Ramasaran (2),
the Courts might not have rofused to enforce such an agree-

ment. The principle laid down by the learned Judge was
that although the law of champerty was nota law appli-

cable to the mofussil the Courts would be exercising a very
unsound discretion, and acting on a. very erroneous prin-
ciple, if they were to allow astranger to interfere in family
affairs, by an agreement between him and the real heirs that
if he should establish their claim he should be entitled to a
share of the estate. Nor, in holding that such an agreement
could not be enforced would the Courts, as it seems to their
Tordships be running counter to what was docided by this
Committee in the case of Fischer v. Kamala Naiker (3) ; for the
judgment there assumes that if the agresmcat is something
against good policy and justice, something tending to promote
unnecessary litigation, something that in the legal sense is im-
moral, it cannot besupported. Butitis not necessary for their
Tiordshipsto decide a question which has not arisen, viz., what
would have been the rights of the appellant as against the
widows. Itis sufficient for them to say that they are dealing
with a person who had got up, or at all events intervened in, a
suit with whichhe had no necessary concern ; who had made
himself dominus litts in that suit, and had acquired over the
plaintiffs in it the power of preventing them from doing what
they felt to be right and just ; and from interested and corrupb
motives was exercising that power. Thezemindar must be
taken to have been the legitimate heir ; and even if the widows
had bona fide entered into tha litigation to dispute that Iégiti-
macy, it is perfectly clear that at the time when this transaction
took place, they had come to a better mind, and had satisfied

(1} 9 W. R,, 463, (2) Ante, p. 516 note,.
(3) 8 Moore’sL. A, 170,
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themselves that the right thing as regarded the boy and as
regarded thefamily was toacquiesce in his title, to admit his
legitimacy, and to allow him to remain zemindar.

Their Lordships think it would be contrary to every sound
principle of justice and of policy to permit a person whohad

acquired this sori of irregular interest in asuit, and a power
. acq g ’

which cannot be safely conceded to any speculator, to make
his power of preventing a family arrangement so just and proper
fi'5m being carried into effect the means of extorting a large
sum of money from the person whose title had been unjustly
challenged. The case, however, does not rest here. The -trans-
sction was not one entered into between two persons, each of
whom was capable of taking care of himself. Here wasa boy
of eighteen without propar connsel or assisstance ; for such of his
servants as gave bhim any advice thought with him that he
should do nothing until he could see the Collector; and his
vakeel, who was represented as his lagal adviser in the matter,
disowns having given him any counsel, and has been treated as
having failed in his duty in refusing that Counsel. Thereis,
moreover, clear evidence that he was threatened with the con-
sequences of not immetdiately acquiescing’ in the plaintif’s
demand ; that these threats wore addressed by a powerful man
to a boy and were therefore likely to disturb his mind and
render himincapable of acting as a free agent. Whoever has
had todo with litigation in India must know that such threats
are of far greater weight there than they would be in this country.
This suit was one in which the legitimacy of the respondent was
called in question ; and the person threatening was a person con-
versant -with law suits—a person of great wealth and greag
power ; and we all know how easy it is in India upon such an
issue as that, to get up any amount of false evidence, and that
it isnot because a man has a true case that he is sure to bring
it to a successful issne. Their Lordships think the Judges of
the High Court have rather understated the case when they
treated the threats as threats only of consequences perfectly
legal ; for (putting aside the threat as to suing on the note for
Rs, 62,000, which is not so satisfactorily proved asthe others,)
they think that the threats proved may well he taken to be
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threats of carrying on the litigation against the respondent per 1874

fas aut nefas. In any case they were threats which overcame Cnspamsara
his free-will, and indaced him, contrary to his own judgment "»™™¥

Y.
and his own sense of right, and without any evidence that any KRENM
. RISHNA
such sum as was claimed was due, to execute the bond extorted Myrsu Viea
‘ . PueHANIA
from him. NATKER.

That being their Lordships’ view, they think that the Court
below was right in bolding that the bond cannot stand against
the respondent. It is not necessary to go into the question,
which has been argued on both sides, as to the power of the
Court to make the bond stand as a security for what may really
have beenadvanced. It is not necessary to consider whether in
a suit brought to enforce a fraudulent deed agamnst a person
from whom something is justly due, a Court of Justice ought to
exercise the power of saying that such a deed shall stand as
gecurity for what is really due; because in this case, but for
the bond which was thus extorted from him, nothing was ever
due from the respondent to the appellant, and there existed no
privity of contract between them.

OUpon these grounds their Lordships think that the decisions
of the Courts below, now under appeal, were right, and they
must humbly advise Her Majesty to affirm them, and to dismiss
this appeal with eosts.

Appeal dismissed.
Agents for the appellant : Messrs. Jones, Blazland, and Son.

Agents for the respondent: Messrs. Gregory, Rowsl:
Bowcliffe, and Rawle. qory oweli ffo,




