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the possession) the Principal Suadder Ameen’s decres, really 1874
vary its terms, by inserting a general declaration that the " Tuaoorn
plaintiffs are the vightful owners of the property, instead of the gi@ii‘;’m
specific order that the decds should be set aside. They revorsed .
the decision of the Principal Sudder Ameen with regard to the ALIN;I‘:;;;:'[N
possession—a roversal in which thei¢ TLordships concur—and Kuax.
added what follows in their formal decree, ¢ and thab so much
of the decroe of the said Court as declares that the said plaintiffs
are the rightful owners of the said property be confirmed.”” Dheir
Lordships think that as the plaint had prayed for substantive
relief,—namely, that the deeds should be set aside,—the more
correct form of decree is in the terms of that prayer.

Their Lordships will, therefore, humbly-advise Her Majesty
to vary the decree of the High Court by striking ovt so much
thereof as purports to confirm the decree of the Principal Sud-
der Ameen, and to order thatin lieu thereof so much of the
last-named decree as ordered the deed of sale and the mukhtay
nama to be cancelled and set aside be affirmed.

Decree waricd.
Agent for the appellant : Messrs. Watkins and Lattey.
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FULL BENCH-:

.~

Before Sir Richurd Couch, I, Chief Justice, Mr. Justice Keinp, Ir.
Justice. 8. Juchson Mr. Justice Markby, and Mr. Justice dinslic.

A.D. MACKINTOSH (Prawrues) v KASHINATIL TISWAS awp 1000,
OrLERs (DEFEXDANT)*

[,

Juvisdiction—det X of 1859, s, 162—DBeng Aot VI of 1862, s, 20-< Suit
Jor Rend,

Under s. 20 of Beng. Act VI of 1862 (1), suits under that Act, or under Act
X of 1839, must be instituted in tho Revenno Otfieo of a sub-division of a district
whero there is a sub«division, and not in the Revenuc Office of the district.

(1) Beng. Act VI of 1862, s. 20.— nue Office of the district, or when a gub-
Suits under this Act, or under Act X division of a district has been placcd
of 1859, shall be preferred in the Reve- under the jurigdiction of a Deputy

% Regular Appeal No, 242 of 1872, against a decree of the Judge of Zilla
24-Pergunnas, dated the 16th July 1872,
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But where a suit has been brought in the Revenue Office of the district, where-
there is a sub-division, and has been referred by the Collector to another

MACKIJ)NT”H' Deputy Collector, the decree is not absolutely void.for want of jurisdiction, bab
Kasnmvari only voidable at the instance of the defendant.

Biswas..

Tazr plaintiff, a mortgagee of certain lands in the villege off
Muneerampore, & sub-division of Baraset, after obtaining a decree
for foreclosure, brought this suit to set aside a sale and recover
possession of cértain lands sold in execution of a decree for arreans.
of rent against the mortgagors, of which. lands some of the defend-
ants had become the parchasers. The suit in which the decree
was obtained was brought in the Revenue Office of the district ab
Alipore, and was afterwards transferred by the €oltector to a
Deputy Collector. ~The plaintiff contonded that that suit was:
improperly brought in the Revenue Office of the district ; and
that, under s. 20 of Beng. Act VI of 1862, it should have been
brought in the Revenue Office-of the sub-division in which the
lands were situated, and in which the cause of action had arisen ;
and he alleged that the wrong Court was selected in fraud and
in collusion with the mortgagors, and therefore the decree wag
void, The defendants, on the other hand, contended that the
suit was properly brought in the Revenue Ofice of the district,
and that their purchase at the auctiou-sale was wvalid. The
Judgo of the 24-Pergunnas decided the question against the
plaintiff, and dismissed his svit, saying that in obherrespects also
the plaintiff had fuiled to maeke out his case. The Judge also
remarked that it had been the constant practice with suibors to
clect between the Court of the sub-division and the District
Court, and to bring their suits in either of the two Courts, and
that a great many suits of the kind had been brought in the
principal District Court where a sub-divisional office existed,

Collector, oy the Revenue Office of the receive such suits, then in the effice of
suh-division in which the canse of action such last-mentioned Deputy Collec~
shall bave arisen, or when the canse tor. Provided always that the Col.
of action shall have arison within the lector may withdraw any suit from
limits of the local jurisdiction of any any Deputy Collector and try it himself,
Deputy Collector not in charge of a or refer it {o another Deputy Cole
sub-division, but who hLas been speci- lector,

ally authorized by Govermment to
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withont any fraudulent intention. On appeal the case came on to
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e heard before Couch, C.J,, and Jacksoen, J., who, not agreeing Macrinross
with the decision in Purna Chandra Chatterjee v. Macarthur (1), x,quiats

referred to a Full Bench the following questions :—

“Whether, under s. 20 of Beng. Act VI 0f1862, = suit under
that Act, or Act X of 1859, may be preferred in the Revenue
Office of the district where a sub-division of a district has been
placed under the jurisdiction of a Deputy Collector, or can anly
e preferred in the Revenue Office of the sub-division in which
the cause -of action has arisen ; and whether, wheu a suit has
b-een preferred, not in the Revenue Office of the sub-division in
wwhich tho cause of action arose, but in the Revenne office of the
digtrict, and was referred by the Collector to another Deputy
Collect or, the decree in such suit is void for want of jurisdic-
tion ?”

The Adwvooate-General offg. (Mr. Paul) (with him Baboo
Bhowani Chwrn Dutt) for the appellant.~~The jurisdiction here
is given by s. 20 of Beng. Act VI of 1862. The question is
‘enti;'ely one of copstraction. Words are to be read in their
cordinary sense, and having regard to gemeral convenience the
opinion of Macpherson, J., in Purne Chandra Chatterjee v-
Macarthwr (1) is correct. By s. 162 of Act X of 1859, it was
directed that suits under that Act should be instituted in the
Revenue Office of the district, or when a sub-division of the
district has been placed under the jurisdiction of the Deputy
Collector, in the Revenue Office of the sub-division in which the
cause of action shall have arisen. The reason for dividing dis-
tricts inte sub-divisions was to enable parties to bring suits for
rent in the Courts situated in the lands for which the rent is
claimed. The construction put on the Act by Macpherson, J.,
is not opposed by the law. The word “ when” in s. 20 of Act
V1 seems to point out an exclusion of the other Courts and the
vesting of an exclusive jurisdiction in the Court of the sub-divi-
gion. Then again the word “shall” in the section would seem to
confer an exclusive jurisdiction, If it was intended that there

(1) 3B. L.R., 366 A.C.

Biswas.
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should be concarrent jurisdiction, the word “ may >’ would have
been used. The transfer by the Collector makes no difference.
If the suit was intended by the Legislature to be tried in one
Court the Collector could not receive and transfer the caso to
another Court. The second branch of the question referred will
also follow the construction to be put upoun the section. The
decree and all proceedings in a case ought to be declared to be
void. if the suit was brought in a Court that kad no jurisdiction
to receive and try it.

Baboo Gopal Lal Mitter for the respondents.—The Collector
had jurisdiction to entertain and transfer such a suit. But even
if he had not, the irregularity was not of such a nature as to
vitiate the whole proceeding ; see Chunder Kant Chuckerbutty v.
EBlias (1), where the land was sitnated in different sub-divi-
sions, and the Collector, according to the appellant’s contention,
had no jurisdiction. The Collector has jurisdiction under s. 34
of Act X of 1859, and there is nothing in either of the two
Acts to take away the jurisdiction of the Deputy Collector,
which is conferred on him by the Collector under the provisions
of the Act; see s. 150 of Act X of 1859, The word “or” in
its common acceptation signifies an alternative.

The Adwvocate-General in reply.~S. 162 of Act X of I859
must be read as enlarged hy s. 20 of Beng. Act VI of 1862.

The judgment of the Full Bench was delivered by.

Covcn, C.J.—~When this regular appeal came before us for
decision, after hearing the argument on both sides, we considered
it necessary to rvefer for decision by a Full Beach the question

whether, under s. 20 of Beng. Act VI of 1862, a suit
under that Act and Act X of 1859 may be preferred in the

Revenue Office of the district where a sub-division of a
district has been placed under the jurisdiction of a Deputy Col-
lector; or can only be preferred in the Revenue Office of the
sub-division in wkich tho cause of action has arisen ; and whe-
ther, when a suit has been preferred, not in the Revenue Office of
the sub-division in which the cause of action arose, but in the
Revenue Office of the district, and was referred by the Collec-
(1) 5 W. R, Act X Rul, 20,
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tor to another Deputy Collector, the decree in such a suit is

1874

void for want of jurisdiction ? A decision upon these questions— Mackinross

Purna Chandra Chatterjee v. Macarthur (1)—was quoted, with
which at the time we were not prepared to agree.

Ipropose now, in the first place, to deliver the judgment of
the Full Bench upon the questions referred. They have been
considered by the learned Judges whe sat in the Full Bench,
and what I now say is on behalf of the whole Court, it not
being convenient that all the Judges should meet merely for the
purpose of delivering the judgment. '

The answer to the questions depends upon the construction of
8. 20 of Beng. Act VI of 1862. (The learned Judge read s. 20,
and continued) :«~~The words *‘or when a sub-division of a dis-
trict has been placed under the jurisdiction of a Deputy Collec-
tor”” might possibly be construed so as to give to a person an
option of preferring the suit either in the Revenue Office of the
district or in the Revenue Office of the sub-division. The section
might have been more clearly worded ; but althongh the words
are capable of that construction, we think that the more reason-
able construction is, that where there is a sub-division of a distriet
placed under the jurisdiction of a Deputy Collector, it was
intended that the suit should be brought in the Revenue Office
of the sub-division, and the person bringing the suit was not to
Lave an option of bringing it in she Revenue Office of the
district or of the sub.division. And any inconvenicnce, either
public or to the suitor, might be prevented by the exercise of
the power that is given in the proviso, which follows ; that the
Collector may withdraw any suit from any Depucy Collector
and try it himself or refer it to another Deputy Collector. It is
more reasonable to suppose that the Legislature, with this power
given to the Collector, did not intend to give a discretion to the
person bringing the suit as to which Office or Court he should
bring it in. It prescribed a fixed rule for him. There might be
some inconvenience in leaving it to the person bringing the suit
arbitrarily to sclect in which Court it should be brought.
Althought the words may admit of that meaning, we think, upon
the whole, that the other is a more reasonable construction, and

(1)3 B, L. R, 366. A. C.
57

v,
KasniNata
Biswas.



438

1874

BENGAL LAW REPORTS. [VOL. XIII.

more conveunient, having regard to the power which I have

Macxistosn noticed of withdrawing the snit.  So far we conenr with the
Kssmvarn decision in Purpa Chandra  Chatterjee v. Macarthur (1), and

Biswas,

would say that the suit cannot bepreferred inthe Revenue
Office of the district where there is a snb-division upnder the
jurisdiction of the Deputy Collector,

Then-the other part of the question has to be considered,
namely, whether when a suit has not been preferred in the
Revenue Office of the sub-division in which the cause of action
arose, but has been preferred in the Revenne Offi ceof the
district, and been referred by the Collector to another Deputy
Collector, the decree fu the suit is void for want of jurisdiction ?
This is a very different questlon, and in counsidering it we mugt
look at the facts of the case in which # arose.

The case of the plaintiff in the suit in which this regular
appeal is brought, is that he was a mortgagee of certain property,
and that he had foreclosed his mortgage, and so became entitled
to the mortgaged property. ‘But he alleged that a suit had been
brought in the Court of the Deputy Collector of Alipore, and a
decree obtained in the spit collusively, as he apparently alleged,
and the prbperty had been sold under dectfee and purchased by
some of the defendants, the zemindars. And in that way his
rights under the decrce of foreclosurethad been interfered with,
and he had not been able to enforceit. Aud he prayed the Court
to declare his right to the mortgaged property which he had
under the foreclosare, and to award possession. It having been
found by the Judge of the District Court that there was no collu-
sion in bringing the suit in the Conrt of the Deputy Collector of
Alipore, he made in appeal an ob]ectxon, which had- not been
prominently put forward in the first Court, that the decree of
the Deputy Collector was void for want of 3uusd1chon and
consequently no title could be made thlough the sale under it*
So the question which we have to decide i is, whether the decres
i3 void for want of jurisdiction ?

Inconsidering this, itis important to keep in mind that the
Revenue Courts have a general Jurlsdlctlon to entertain suits of
this descnpb;on This section of Act VI of 1861 is not one

(1)3B. L. R, 366 A. C,
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which gives the jurisdiction, but itis rather one which dirvects
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how it shall be exercised by the different Courts. Looking at it Macsixrosus
in that light, it may be that the defendant in a suit for rent, OF 1y sirxasi

a suit brought under Act X, can, if the suit is brought in the
Revenue Office or Court of the district, when it ought to be
brought in the Revenue Office of the gub-division, object to it
and claim to have the directions of s. 20 obeyed and the suit
bronght in the proper Court; and he may take that objecdion
even in a special appeal, although it may not have been raised in
either of the lower Courts. For, from the facts found by the
lower Courts, it would appear that the suit had been brought in
the wrong Court. Perhaps it might not be right to allow it to
be taken ifit had not been raised before. But it is one thing to
say that the defendant may take the objection; that the decree
was obtained in the wrong Revenus Court, and that it is voidable
on appeal ; and another, that a person not a party to the suit,
and who seeks, as this plaintiff did, to altogether avoid the decree
and the title derived from it, should be able totake it and to say
that the proceedicgs are absolutely void. I think, considering
that the Revenue Courts have a general jurisdiction, that a
person not a party to the suit cannot be allowed to say that the
proceedings are absolutely void because the direction of s. 20
of Act VI of 1862 has not been folljowed. We should answer
the second part of this question by saying that the decree in
such a suit in not void for want of jurisdiction, but is voidable
only at the instance of the defendant. This will make the deci-
sion in Purna Chandra Chatterjee v. Macarthur (1) consistent
with our opinion. There the objection was taken in special
appeal and by the defendant in the suit. It would be carrying
the doctrine very much further to hold that the proceeding is
entirely void, and the consequencee would be very serious;
for it appears that in 24 Pergunnas, and probably in other
districts, suits have been brought in this manner—honestly and
bond fide  brought—and decrees have been obtained in them.
No doubt many titles depend on the validity of sales under such
decrees.

(1) 3 B. L, R, 366, A. C.

Biswae.



