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1874 it may be, must bo intended to be a signature by name, mark or

¥NTHE Go
oF WENNE.
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Marel 11 &
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oos description, I am of opinion that the khidmatgar did not write

the Persian words < this is Mr. Wynne's signature’ with the
intention at the time that those words, or any of them, should
be consideredas his signature or mark. There are numerous
Fuglish cases which show that those words would not be consi-
dered a sufficient subscription under the English Act. The last
of such cases—In the Goods of Maddock (1)—is a very la te

decision by Sir James Hannen.
Application refused.

Attorneys for the petitioner : Messrs, Berners & Co.

ORIGINAL CIVIL.

- Before My. Justice Macpherson.
MADHUB CHUNDER DEY v. LAW.

Bill of Lading—Construction—Liability of Master—Negligence—Burden
of Proof—Hstoppel.

The defendant, master of the steamer Scindia, signed a bill of lading by
which he agreed with C. & Co. of London to deliver at Calcutta to them or
their order four casks of brass wire which were shipped on board the Scindia.
The casks were described in the bill of lading as Dbearing a certain mark
beneath which was. the word  Calcutta,” as being the port of destinction, and
they were stated as being carried subject to the following exceptions :— The
ship is ot liable for obliteration or absence of marks, numbers, address or
descrption of goods shipped ; and expenses and losses by detention of ship
or cargo, caused by incorrect marking, or by incomplete or incarrect descrip-
tion of contents, shall be borne by the owners of the goods. In case any
port of the within goods cannot be found: during the ship's stay at the porb
of destination, they are, when found, to be sent back by first steamer af the
ship’s risk and expense, and subject to sny proved claim for loss of market.
The ship shall not be liable for incorrect delivery, unless each package
shall have been distinctly marked by the shippers before shipment with the
port of Qestination.,” The bill of lading was endorsed by C. & Co. to the
plaintiff, a trader in Calcutta, who, en the arrival of the Scindix at that port,
applied for delivery of the four casks; and it then appoared that they had
been landed at Colombo. In a suit to recover the price of the goods, Helds

(1. L R, 3 P. & M, 169,
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the defendant was estopped from alleging that the casks were not marked ag 1874
stated in the bill of lading. It wasopen however tothe defendant to prove ——ED:UB
that the casks did not on their arrival at Colombo bear the word “Calcutta,” CryspErRDEY
and thus to bring himself within the clause in the bill of lading, exempting the v.

Ship Trom liability for obliteration or absence of marks; but on proof of this Law.

in order to digentitle the plaintiff to succeed, the defendant must show that

the absence or obliteration caused the landing at Colombo. It was feund on

the evidence that he had failed todo this, and a decree was given for the

ptaintift,

Tae plaintiff, who was a dealer in hardware in Burra Bazar,
brought this suit, as endorsee of a bill of lading, against the
master of the steam-ship Scindia to recover the sum of
Rs. 1,425, the value of four casks of brass wire which the
defendant failed to deliver to the plaintiff in accordance with the
terms of the bill of lading.

The casks in question had been shipped in London on board
the BScindia on 10th April 1878, the defendant agreeing, by
the bill of lading, to deliver them in Calcutta to Messrs. Coult-
hard & Co., of Londoa, or their order. The bill of lading was
-endorsed by Messrs, Coulthard & Co. to the plaintiff.

It was stated in the bill of lading that the goods were
“marked and numbered as per margin,’”and the mark in tho
margin was C within a triangle, and the letters M and D on either
side, with the word ‘“Calcutta’ below. The following amongst

other *‘conditions and exceptions” were contained in the bill of
lading :—

“The ship is not liable * * * for inaccuracies, obliteration or absence
of marks, numbers, address or deseription of goods sbipped. % * * ;5,9
expenses and losses by deteniion of ship or cargo, caused by

incorrect
marking ; * * * shall be borne by the owners of the goods.””

“In case any parb of the within goods cannot be found during the
ship’s  stay at the port of destination, they are, when found, to be sent
back by first steamer at the ship’s risk and expense, and subjoct to any
proved claim for loss of market.”

“The ship shall not be liable for incorrect delivery, unless
package shall  have been distinctly marked Dby the shippers
ment with the name of the port of destination.”

each
before ship-

The Scindia arrived at Calcutta in June 1873, but the
defendant failed to deliver the goods to the plaintiff, and on
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enquiry it appeared that they had been landed at Colombo. The
plaintiff, therefore, instituted this’suit to recover the value of the

CHUN;JERDEY goods, After the institution of the suit, the goods arrived by

Liaw.

amother steamer, though not by the first after the Scindia, and
the defendant, thereupon, offered to deliver them to the plaintiff
upon his paying the forwarding charges and the costs incurred
by the defendant in this suit, which offer the plaintiff declined.

«The defence was that the casks were not before shipment
marked with the name of the port of destination, and that the
defendant, therefore, was protected by the exceptions and condi-
tions in the bill of lading.

¥From the evidence given on behalf of the defendant, it
appeared that, when the goods arrived at Colombo, they did not
bear the word ““Calcutta,” and that the head of one of the casks
had been knocked out.

The plaintiff produced the manifest filed in the Custom House

in Calentta by the defendant wherein the defendant had entered
the casksas goods to be delivered in Calcutta.

Mr. Evans and Mr. Macrae for the plaintiff.
Mr. Loweand Mr. K. Allen for the defemoiant.

Mr. Macrae.—The defendant having signed the bill of lading,

by which he acknowledged the receipt of these casks bearing
the mark ¢ Calcutta,” is now estopped from proving that, as

a matter of fact, they did not bear that mark. The exceptions
in the bill of lading will not protect the defendant, a shipmas-
ter, from the consequences of his own negligence. It
lies on the defendant to show he has not been guilty of
negligence. Even if the burden of proof lies on the plaintiff in
the first instance, slight evidence of negligence will be sufficient
to shift it on the defendant—Czech v. General Steam N aviga-
tion (1).

Mr. Lowe for the defendant.—The exceptions in the bill of
lading protect the defendant in case of obliteration or absence of
marks, and it lies on the plaintiff to show that the casks were so
marked that the marks could not be obliterated. A hill of

1) L.R,3 C P, 15
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lading like the present almost frees the ship from all lability— 1874
The Duere (1). 1In that case Sir Robert Phillimore expressed Mapuos
a doubt as to whether aship-ownmer is a common ecarrier. 1t is C““N;)ERDEY
for the plaintiff to show that the detention of the casks wasmnot  Law.
caused by the way in which they were marked—Pendnsular

and Oriental Jompany v. Shand (2). The shipper 'can insure

himself against the risk of loss by the master’s negligence, but

the ship-owner -canuot do so, and the tendency of recent
decisions 1s to shift this liability upon the shipper, who has his

remedy against the under-writer.— Phillips v. Clark (3) and Wel-

¢on v. The Atlantic Royal Mail Steam N avigation Co. (4):

Again, tue defendant is further protected by the bill of lading,

as these goods were forwarded from Colombo and are now in
Caleutta.

Mr. Maerae in reply.—The condition in the bill of lading
that the ship was not liable for inaccuracies of marks does not
mean that she was not liable for non-delivery caused by inac-
puracies. The goods were not forwarded by the first steamer,
and therefore the defendant cannot claim the protection of the
bill of lading on this point. Again, the defendant relied on the
exception which provided that all goods must be distinctly
marked before shipment; but the only evidence before the
Court on this point is the bill of lading, from which it appears
that the goods were so marked. The cases cited on the other
side refer to ship-owners and shippers, but it is quito a different
matter where the defendantis a shipmaster, who is bound to
look after the goods, Augel on Carriers, 4th ed., p. 209 ; Abbott
on Shipping, 1lithed, 28l. Kven assuming the master was
protected by the bill of lading, still his negligence would
preveut his availing himself of that protection ; see Czech v,
General Steam Navigation (3) per Bovile, C. J., citing Peuin-
sular and Oriental Company v. Shand (2),and per Willes,
J. ; see also his note referring to the Civil Code of New York,

O)TL. R, 2 A. & K., 393, (4) 10 C. B, N. 8, 453
(2) 3 Moore’s P. G, N. §., 272. {5) L. R,3C. P, 17.

3y26 L. J.,,¢, P,168;,5.C, 2 C. B, N. 8,156.
53
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In the present case the plaintiff has given ample proof of
negligence.

MacrrERsON, J.~In this case there is mno doubt that these
four casks were shipped in London to be delivered in Calcatta,
and that, asa matter of fact, they were not delivered in Calcutta,
on the arrival of the Scindm, as they ought to have beon. They
yere, by mistake, landed at Colombo, and did not eventnally
arrive bere till about the 21st of July,—m ore than a month after
the Scindia had discharged her cargo.

The defendant says that there was no negligence an the part of
the ship; and he relies upon two of the *‘ conditions and excep-
tions’’ which form part of the bill of lading which he signed. One
of these is as follows :—*“The ship skall not be liable for incorrect
delivery, unless each package shall have been distinctly marked
by the shippers before shipment with the name of ¢he port of
destivation.” The bill of Jading states that these fourcasks were
shipped ‘‘being marked and numbered as per margin.”” The
mark inthe margin is C within a triangle, and the letters M andD
on either side, with the word “Calcutta’ below. The defendant
alleges that these casks did not bear the ‘mark ““Calcutta,” as
staled in the bill of lading,and that therefore, as they did not bear
the name of the port of destination, the ship is not liable, For
the plaintiff it is contended that, as the bill of lading states that
these goods did bear the mark “Calcntta,’”’ the defendant cannot
as agaiost the plaintiff, an endorsee for value, now say that they
did not bear that mark. On theauthority of the case of Howard v.
Tucker (1), I think that the defendantis estopped from now
saying that the casks were not marked in the manner stated in
the bill of lading, and that, consequently, this “exception is no
protection to him.

But the defendant also relies on another of the © sonditions and
exceptions” in the bill of lading, viz.,—* the ship it not liable
for * * * Inaccuracies, obliteration or absence of marks, numbers,
address or description of goods shipped.” It 1issaid, and truly,
that even if the defendantis not entitled to say that the goods
were not properly marked when shipped, he may prove, if he

11 B. & Ad, 721,
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can, that when they got to Colombo they did not bear the word 1874
within the meaning of this exception. No donbt the élef(mdsn.nt.CHUI“‘;JER Duy
may prove that fact ; and I think that he has proved it. What-  Law
ever the condition of the casks may have been when they were
shipped, when they reached Colombo no one of them was marked

¢ QCalcutta.” They all reached Colombo in good erder, except

one, the head of which had been knocked out. The defendang

has proved that the three uninjured casks did not bear the word

« Calcutta,” and that the end which was knocked out of the
mnjured casks was the end corresponding with the end which was
marked in each of the other three. Although, however, when

the ship reached Colombo, there was an absence or oblitor-

ation of the word “ Calcutta,” it does not necessarily follow that

the defendant is thereby relieved from responsibility.

The words. of the “ exception’” ave peculiar, and somewhat
defective, if intended to meet such cases as this. For wheveas it
i3 atated in the bill of lading that the ship is not liable for
incorrect delivery if the name of the port of destination is not
distinctly painted on the goods before shipment, the langunage
in the ““ exception’” as to obliteration or absence of marks is quite
different, it being merely said that ¢ the ship- is not liable for
inaccuracies, obliteration,” &c. But supposing that this condition
can be read as meaning that the ship was not to be liable for
non-delivery caused by inaccuracies, obliteration, &c., it would
not relieve the defendaat in this case from responsibility,
because there is no evidence that the absence or obliteration of
the word ** Caleutta’” caused the landing at Colombe. ©Oun the con=
trary, there is very good evidence that the casks were landed there
simply by negligence, because it has been proved quite clearly
that the marks given in the bill of lading (excepting the word
¢ Calcutta’) remained at all times quite distinct and legible on
the casks, save in the case of the one which was injured. There
might possibly have been some excuse for putting the injured
cask ashore if it had become unrecognizable while on board (of
which I may remark that there is no evidence), but there was
no possibleexcuse as regards the other three, the marks on which

were perfectly distinet, The captain undertook, by the bill of
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lading, to deliver them in Calcutta, and him<elf entered them im
the ship’s manifest (which he filed in the Custom Honse bere}
as goods to be delivered in €alcutta. And the treatment of the
four casks shows that the defendant was well aware that the
injured cask formed one of those covered by this bill of lading,
and ought to go with the three that were uninjured and marked ;
therefore, there 1s no pretence for saying that the want of any
wark on the injured cask (even if the shin was not responsible
for the injury which caused the obliteration or absence of marks
on this cask) led in any degree to their being put ashore at
Colombo. If there were anything to show that the absence of
the word “ Caleutta” caused the mistake, the defendant might
possibly have been discharged from liability, but there is ne
evidence of the sort.

The casks arc still lying in Calentta in the defendant’s posses-
sion. On the 21st July, when they arrived by the Jawa, they
were offered to the plaintiff on coudition of his paying the
forwarding charges, and the defendant’s costs incurred in this
action which had then already been begun. The plaintiff very
vaturally declined this offer ; but he exprgssed his readiness to
receive the goods, and to withdraw the suit if the defendant
would pay the costs which he had ineurred up to that date. It
seems to me that the plaintif’s offer was o fair and reasonable
one. The defendant very foolishly did noet aceept it. The
plaintiff is therefors entitled now to recover damages. 'The
defendant has put forward another of the * couditions and
exceptions” in the il of lading, whick, to some exteut, applies
to a case such as this. It is:—* In case any part of the within
goods cannot be found during the ship’s stay at the port of
destination, they are, when found, to be sent back by first
steamer at the ship’s risk and expeunse, and subject to any proved
claim for loss of market.” But under the circumstances which
have occurred, that clause does not affect this suit. For there
is no evidence that the goods were sent by the first steamer ;
and so far from being sent at the ship’s expense, delivery was
refused except on the terms of the plaintiff payivng the costs of
forwading them. It is a mere question of market-valne. The
actual costs of the goods was Rs, 935, which is certainly mugh
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lower than the market-rate at that time. The plaintiff claims at 1874
the rate of twelve annas per pound. I think ten annas per C;\é:ii;‘lgg?)m(
pound was about the rate of the day; and there will be a decree e
for damages at that rate. Law.

There will be a decree for Rs. 1,187 8 and the plaintiff is
to give up to the defendant the shipping and Custom House
documents for the goods on being paid the amount of the deeree,
including costs on scale No. 2.

Judgment for the plaintiff.

Attorney for the plaintiff : Mr. Dignam.

Attorneys for tho defendant: Moessrs, Berners, Sanderson,
and Upton.

FULL BENCH.

Before Sir Richard Cowch, K&, Clief Justice, Mr. Justice I. 8. Jackson,
Mr. Justice Phear, Mr. Justice Ainslie, and AMr. Justice Mori is.
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BEHARI LAL MULLICK (Drrexpant) v. BNDRAMANI CIIOW- Tep. 13

DHRAIN (PrLainTIFF)* —
Hindy Law—Sudra Adoption.

A mong Sudras in Bengal, no ceremonies, in addition to the giving and taking
of the child, are necessary to constitute a valid adoptino.

Tre plaintiff, a Hindu widow, sued as heiress of her deceased
husband to recover certain property to which she alleged he
became entitled npon the death of his brother, Gobind Lal
Muallick without other legal heirs. It was amongst other things
set up in defence that Brajasuudari, the widow of Gobind Tial’s
son, had duly adopted one Harankrishna, who thereupon became
Gobind Lal’s rightf ul heir. and that a portion of the property
sued for was Brajas undari’s stridhan. The parties wer Sudras ;
and the chief points in issue in the case were whether Braja-

* Regular Appeal, No. 88 of 1872, against a decree of the Officiating Judge of
Zilla Moorshedabad, dated the 30th December 1871, and an order made on
application for review, dated the lst February 1872,



