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Paramonse Dosses v. Birrsesur Mozoomdar (1). The cases
of Juggut Chunder Roy v. Ramnarain Bhuttacharjee (2),

Namuvax Ror Ajoodhia Persad v. Emambandee Begum (3), and Nunku
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”
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Roy v. Mahabir Prasad (4), have no bearing on the present
point 5 still less have the cases of Huro Chunder Goho v.
Dunn (5), Kalee Kishore Chatterjee vo Ram Churn Shah (6),
Haran Chandra Pal v. Mukta Sunderi Chowdhrain (7), and
Jamir Gazi v. Goneye Mundul (8), which merely decide that
a tenant ‘having a right of occupancy does not forfeit it by
sub-letting, as to which it may be observed that s. 6 of Beng.
Act VIII of 1869 expressly recognizes the right to sub-let:

1t is submitted that the second question does not arise in this
suit, which is brought against the transferee alone. [ Coucn,CJ.—
It may possibly arise in this way,~—if thereis an existing right
of occupancy, the plaintiff may not be entitled to recover posses-
sion of the land.] As to that see Bibee Sohodwa v. Smath (9),

‘In Buli Singh v. Murat Singh (10), the rights of the occu-

()1 W, R, 86. Tug jndgmeut of the Court wag
(2) Id., 126. delivered by

(3) B. L. R., Sup. Vol., 725,

{4) 3 B. L. B, App. 86.

{5) 5 W. R,, Aot X Rul, 55

(6) 9 W. R, 344, Prrar, J.—We think that the
(H1B. LR, A C, 81 jndgment of the Subordinate Judge
{8) Ante, p. 278. is not entirely right upon the facts ab
(9)12 B. I~ R,, 82. ~ which that Court arrived. Both the
(10) Before My. Justice Phear and first Court and the lower Appellate
Mr, Justice Morris. Court were agreed in thinking that

the defendants Nos, 1 and 2 had failed

The 20th September 1873. in proving that they had anold goraa

bandi right to their jote; but the

BUTI SINGH (PraintiFr) v. MURAT lower Appellate’ Court, upou the evi.
SINGH anp orHERS (DEFENDANTS).*  dence which it refers to, was of opis
nion that these defendants had gained

Right of Oc ,l y—Aband t— 8 right of occupancy under the rent
Transfer of Portion o Jote— law, and thab such a right of occu-
pancy was in their village or in their

Custom.
Mr. R. E. Twidale and *Baboo neighbourhood, recognized as a traps~
Mohini Mohun Roy for the appellants. ferable right, irrespective of the will
Mr. C. Gregory and Baboo Nil. of the zemindar. It seems to us
Moadhub Sen for the respondents. more than doubtful whether any

* Special Appeal, No, 1651 of 1872, against a decree of the Subordinate Judge
of§Zilla Bhangulpore, dated the 26th July 1872, reversing a_decree of the Munsif
of Monghyr, dated the 7th June 1872,
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pancy tenant had not been transferred.

Madan Mohan Sikdar (1),
decided.

HIGH COURT.

Gorachand Mustaﬁ v.

it is submitted, was wrongly Narewoma
[Coucn, C. J.—That case appears ta me to put the

point on a wrong ground ; it is not a question of forfeiture, but
of abandonment ; the tenant may abandon, and the landlord

evidence could establish that a bare
right of ccupancy under the Act was
transferable, irrespective of the will
of the zemindar. But, however this
may be, we are quite clear that the
evidence upon which the Subordinate
Judge bases his opinion is insufficient
for that purpese, All the transfers
to which he refers are in terms ' trans-
fers of a gorabandi right ; therefore
the subject which was tran sferred by
them was something very different
from the bare occupancy right to this
land, which was all that the Subordi.
nate Judge found to be the right of
the first two defendants. This being
g0, we think that the Subordinate
Judge was wrong in holding that the
transfer of the land in question from
the first two defendants to the defend-
ants of the sccond party was valid
against the zemindar.

At the same time it appears to us that
the zemindar has not in this case the
right to eject | the second defendant.
These defendants have taken a swmall
portion onty of the joto which the first
defendants held, and the first defend-
ants are still remaining in possession
of that part of their jote of which
they did notaffect to make a transfer to
the second defendants : also they have
not, in any sense abandoned the part
of the jote which they have transferrred
to the second defendants ; for we were
told ab the hearing of this case by the
learned pleader who appeared for
them that they were recady to take

(1) dnle

back or roassnme powsession of these
vory lands :their responsibility to
their zomihdar for the rent remains ag
it was bofore the pretended transfer
and they are willing to take back the
land. Under these circumstances the
plaintiff hag ne right to eject all the
defendants ; ho could at the most ejecy
the defendants of the second party for
the purpese of putting in the defend,
ants of the first party, which really
is no ejectment at all. He has no
right himself to recover possession.
We think that the proper decree will
be a declaration in favor of the plain«
iff that the tenure of the defendants
Nos. 1 and 2 was not a goraband:
tenure transferable, irrespective of the
will of the’ zemindar ; and that the

"tabala which these defendants granted

to the defendants of the second

party is  void and inoperative’ as
k

regards the plaintiff. Further, we

think that there should be an injunc-
tion against the defendants of the
second party alone, restraining them
from setting up against the plaintiff
any title to this land as a jote based
upon the footing of that Zabals.

We therefore rcverse the decision
of the lower Appellate Court, and
instead thereof make a decluratory
order in terms which have just been
mentioned. We algo think that the
appellant must have his costs of this
appeal, and that each party should
pay its own cosls in the Courts below,
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1
— 814 may accept the abandonment.] Here there was no abandonment

NARENDRA 3 3 ’ : . -
Mmoo Ror ©F voluntary relinquishment, The tenant’s rights were trans

Crowpury ferred in execution of a decree against him.

Ve
lsgAN CHAN- .. .
s;m Smf, Baboo Mohens Mohun Roy on the same side.

Baboo Gopal Lal Mitter for tho respondent.—The cases
relied on Dby the gppellant’s pleaders do not decide the
questions now raised. There is.nothing in s. 6 of Beng.
Act VIII of 1869 ‘to show that the right is not alienable.
[Coucn, C.J<It is for [you to show that tho Act makes it
alienable.] The right attaches to the tenurc; it is a limitation
of the zemindar’s rights. [Jackson, J.-—The soction beging ;—
¢ Hvery ryot who shall have cultivated or held land for twelve
years shall have a right of occupancy.”] Where a trausferable
tenure is held by ono person atb a fixed rent for eight years, and
by his vendee at the same rent for twelve years, the vendee
would doubtless be entitled to the benefit of the presumption
created by s. 4 of the Act. [Jackson, J.—You start with the
assumption of trausferability.]

Without calling on the appellant’s pleadef‘s to reply, the Full
Bench dclivered the following judgments :—

-+

Coucn, C.J. (Arvsuz, J., concurring).—In the judgment,
by which this case is referved to us, 1t is found that Krishna
Das was a ryot, and that ho continued to be so down to the
timo when ke sold his tcnure to the defendant. The way
in which tho casc comes before us does not allow us to
consider whother Krishna Das really was a ryobt or not. We
must take the fact as found by the two learned Judges. I wish
to provent its being assumed that, upon the facts which appear
in this case, I should have found that he was a ryof.

The first question put to us is, whether the right of occupancy
which Krishna Das had at the time of the salo to the defendant
was transferred to him ?

This is a question which must be considered and answered
independently of any custom. In answering it I wish parti-
cularly to bo understood as not giving any opinion respecting
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rights of occupancy where there is a custom to transfer them. 187
In these cases the landlord or zemindar may be supposed to " NarzwpeA.
have allowed the ryot to occu,r according to the custom. If N(‘J‘;‘o"‘;}gﬂgg‘
the ryot has by custom a vight to transfer, the landlord may bhe .
supposed to have assented to the right of occupation which he Is’;ﬂ é’;g’i”‘
gave to the ryot being transferred by him. There may be
many cases in which a ryot may have a right by custom to
transfor. We must excludo all those from consideration in
answering this question,
In my opinion it is to be answerod sololy with reference to
the words of s. 6 of Beng. Act VIII of 18G9, by which
the right is given, not for the first time, but on which it
now depends. And whether, when Act X of 1359 was passed,
this was the creation of a new right in a ryot, or the recognition
by the Legislature of an existing custom to allow the ryot to
continue to hold, does not make any difference in the construc-
tion of the Act. If the Act creates a new right, we must look
ab the words of it for what the right is, andif it recognizes a
custom, it reeognizes it only to the extent expressed, and the
result is the same,
The words of the goction are that  evory ryot who shall have
cultivated or hold land for a period of twelve fyecars shall have
a right of occupancy in the land so cultivated or hold by him,
whether it be held under potta or not, so long as ho pays the
rent payable on account of the same ; bub this rule doos not
apply to khamar, nijjote, or seer land belonging to the pro-
prietor of the estate or tenure, and let by him on a lease for a
term, or year by yoar, nov (as respects the actual cultivator) to
lands sublet for a term, or year by year, by a ryot having a
right of occupancy. The holding of the father or other person
from whom & ryot inherits shall bo deemed to bo tho holding of
the ryot within the meaning of this section.”
These words appoar to me to point to aryot having the right
in land caltivated or held by him, and so long as he pays the
rent, and to the right not being one which can be transferred to
some other person. I is a right to be enjoyed only by the
person who holds or caltivates and pays the rent, and has done
50 for a period of twelve years. It does not speak of his acquir-
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1874  ipg a right which he might, having acquired it, transfer or make
“Namexoms  1se of as a subject of property, but it seems intended to secure
Naravan Rot {0 g ryot who has cultivated or held for twelve years a continu-

CHowDHRY . s .

2. ance of his cultivation or holding so long as he pays the rent.
I’;‘:j‘ S(igf*“ And the provision at the end of the section by which the holding
of a father or other person from whom the ryot inherits is to be
deemed the holding of the ryot, supports this construction, for
it appears to show that, except in that particular case, the hold-
ing must be entirely by'the person who claims the right. This
is a law which imposes a restriction’ upon the proprietary rights
of the zemindar or landlord, and a ryot cannot claim under it
any thing more than the words clearly give to him., There are
not here, in my opinion, words of so doubtful a meaning that
we should consider whether it would be jusé or eguitable that
.the ryot should have the power to transfer. The ordinary
construction of the words appears to me to be, that the right is
only to boin the person who has occupied for twelve years, and
it was notintended to give any right of property which could
be transferred. I would therefore answer the first question by
saying that the right which Krishna Das had at the time of the
sale wag not transferable. 'The question, as I have said, is
solely upon the Act, and independent of the existence of any

cusbom.

The second question is, whether, if it was not transferred, is it
still in existence in Krishna Das or his heirs, and being in exist-
ence will it prevent the plain tiff from ejecting the defendant ?

Now, if a ryot having a right of occupancy endeavours to
transfer it to another person, aud, in fact, quits his oecupation,
and ceases himself to cultivate or hold the land, it appears to
me that he may be rightly considered to have abandoned his
right, and that nothing is leftin him which would prevent the
zemindar from recovering the possession from the person who
claims under the transfer. And not only may he be considered to
have abandoned it, but if the right which is given by the law is
one which exists only so long as he holds ov cultivates the land,
when he ceases to do that, by selling Lis supposed right and put-~
ting another in his place, his right is gone and cannot stand in
the way of the landlord’s recovering possession, If it were not
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80, the law would become nugatory. The position of things
would be thap the transfer by the ryot is invalid, and gives the
transferee no right to the possession, but the ryot could not
vecover possession from the transferee as he would be bound by
his act of transfer ; nor could the landlord recover possession
because the outstanding right in the ryot would be
in his way. The result would be that, although the
transfer is invalid, the transferee ,would be able to
keep possession and to set the landlord at defiance. I
think in this case it may be considered either that the ryot has
abandoned his right altogether, and therefore it cannot be set up
as an answer to the suit by the landlord for possession, or that
his right has ceased, has been put an end to, because it existed
only so long as the ryot himself continued to hold or cultivate
the land. I would therefore in answer to the second question
say thabt any supposed right which may be in existence in
Krishna Das or his heirs will not prevent the plaintiff from
pjecting the defendant.

JacksoN, J.—I entirely concur in the judgment which has
just been delivered, 4nd have very few words to add. I should
be inelined to describe the right,o whether created or recognized
by s. 6 of the Rent Act, as being a right resulting from
the connexion between the occupying tenant and the land which
he occupies for a space of twelve years. The Act expressly
declares that the holding of the father or other person from
whom a ryot inberits shall be deemed to be the holding of the
ryot ; and there I think one may 'say that the well-known
maxim ¢nclusio untus, &e., would apply.

Ag to the second question, the answer appears to me to be
very clear, for by the sale out and out to another person,the ryot
voluntarily terminates that connexionbetweenhimself and the land
which he had occupied, which is necessary to the existence of the
right of occupaney. The law allows a subletting by a ryot who
bhas a right of occupancy, though it does not permit the growth
of a right of occupancy within a right of occupancy. So longas
the ryot having a right of occupancy merely sublets the land,
he maintains that connexion between himself and the land which
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13 essential to the existence of the right ; but when he has trans-
ferred his right to another,he no longer maintains that connexion.

I wish also to say that I expressly concur in the observations
which the Chief Justice made at the outset of his judgment,
namely, that we are dealing with this case on the facts found by
the learned Judges who referred it, and by that we are limited.

There is ouly one other observation which I wish to'imake as
to the case of Bibee Sokodwa v. Smith {1). I do not apprehend
that the learned Judges who decided that case meant to suggest
that, after a ryot having a right of occupancy had parted with
his right by transfer, and the zemindar had evicted the transferee
as having no right to occupy the land, the ryot might afterwards
come in and insist upon the right he had voluntarily parted with
as entitling him to enter upon the land. If, however, any such
claim should hereafter be set up in any other case, it will doubt-
less have to be considered.

Purar, J.—I entirely concur with the Chief Justice. I under-
stand the questions which are put to us to have reference solely
to that peculiar right of occupancy which I may call the creature
of 8. 6 of the Rent law, and that in the matter which is now
before us, we are entirely disembarrassed, as the Chief Justica
has said, of all considerations which might affect, or enter into
questions relative to the alienation of the right to hold and
occupy land, founded on the element of custom, or otherwise.
And it seems to me that under this hypothesis the questions
which have been put to us in this reference are both immediately
angwered in the negative, when the view is taken of s. 6as I
think it ought to be, to the effect that the right of occupancy,
which is the subject of this section, is rather of the nature of a
personal privilege than a substantive proprietary right. I think
that there can be no right of ocoupancy under the termsof this
section other than ina person who is cultivating or holding the
land as a ryot in the situation which is mentioned in this section ;
and that therefore a person can only have this right who is
actually cultivating or holding the land, and then ounly if he has
cultivated or held the land as a ryot for a period of twelve years,

{1)12B. L. R, 82
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aocording to the rule for estimating that time which is prescribed 1874

In the section ; and that rule is that only the actual cultivation Nageoga
or holding of the person who sets up the right, and in the case Négf,fvﬁff ¥
where he has taken the cultivation or the holding of the land

by inheritance from a predecessor, then, constructively, the culti
vating or holding of that predecessor counts. The section doe;
not give to any one other than the person who has actually held
or cultivated land for the period of twelve years either by him-
self alone, or by himself and his predecessor from whom he has
taken by inheritance, together, the right of occupation which is
t he subject of the section. And if this be so, then it seews to be
plain upon the facts which the reference brings before us that
Ishan Chandra Sen, the defendant inthe case, has not a right
of occupancy in the land which is the subject of suit, because
he has himself only cultivated or held it as a ryot for a period
of alittle more than eleven years, and the person who preceded
him in the cultivation or holding thereof was not one from whom
he took it by inheritance. His predecessor in the cultivation or
holding was Krishna Das, from whom he took by purchase. In
that state of things he is not entitied by the words of s. 6 to
add any years of Krishna Dasg’s holdmg t6 the years of his own
‘holding. And certainly Krishna Das, in the view that I have
taken of the section, can have no right of occupancy in the
land, because he is not now cultivaiing or holding it, but on
the contrary has long been ouf of the occupation of it ; he has
pot cultivated it ; he has not held it in any sense whatever during
the period of the last eleven years and upwards. To use the
words of the section, he is not a person who is occupying or
holding the land.

The second branch, also, of the second question which hag
been referred to us, seems to bo answered in the negative by the
Jdecision in Bibee Schodwa v. Smitk (1), a decision, the correct-
riess of which bas not yet been impeached—supported by the
decision in Butt Singh v. Murat Singh (2).

I concur in the judgment which has been delivered by the
lea.rned Chief Justice, and bave nothing substantial to add to it.

v
|Isuan Cuave
DRA SEN.

{Hiz B, L. B, §% (2) Anfe. p. 284,
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I ought, however, perhaps to remark with regard to an observa-
tion which has been made on the case of Bibee Sohodwa v.Smith(1),
that it was obviously not the intention of the Bench which passed
that decision to say anything judicially as to whether or not the
grantors or transferors of the jote in that case still had, in the
events which had happencd, any right to require possession of

 the land at the hands of the zemindar. All that that decision

P. Q.+

decided was that whateyer the rights of the transferors as against
the zemindar might be, those rights did not prevent the zemindar,
under the circumstances of the case, from recovering possession
of the land from a stranger. '
Mozeis, J.—I concur with the Chief Justice in thinking that
both the questious referred to us shounld be answered in the

negative.

PRIVY COUNCIL.

. S Bt

MAHOMED BAHADUR KHAN axp anoTHER (Praintires) v. Tie
COLLECTOR or BAREILLY anp oriers (DEFENDANTS).

1874 e . .
Feb, 26 §27 [On appeal from the High Court of Judicature, North-Western Provinces

Agra.] :
Limitation—Act IX of 1859, 5. 20 —Forfeiture of Rebel's Property.

Certain property, in the actual possession of a. rebel, was confiscated by
the Government in 1858. Ina suib brought on 1st May 1863 to recover the
property, it appeared that the plaintiffs were the sons and heirs of one M,
who died in 1854, legally entitled to, though not in possession of, the pro«
perty in question ; that at the date of his death, and at the date of the con-
fiscation, the plaintiffs werc minors, and that they came of age in 1861 and
February 1864, respectively. Held, that the suit not having been brought
within one year from the date of the confiscation was barred by s. 20, Act
IX of 1859. '

There is no saving clause in Act IX of 1859 with respect to minors or
parbies under disability to sue, and such saving cannot be held to be implied
upon any principle of equitable construction ; nor can the saving clauses,

(1) I2 B. L. R, 82.

* Presont :~S18 J. W. Corvire, S1r B. Pracock, Sir M, F, Smrrr,
Sir R. P. Coruier, anp Sz L. Prrr,



