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Befmoe Sir Richa1'd 'Couch, Et., Chicf Justice, M,·. Justice Macphe'l'son)

and Mr. Justi,;e Pontijfx,

COOMBE u. CAW,

An'est ·in.:ExecutionoJDecfee-Disch.a1'ge-Act VITI of 1859, s. 273 - A.ct

XXIII of 1861, 8~'8-Sala1'Y'

'I'he.fact that a judgment.debtor, who ha~ been arrested ill execution of a
money-decree, is in receipt of a salary, is Dot sufficient cause to show against
his discharge under 5. S of Act XXIII of 1861.

THIS was an application by the defendant under s, 273, Act
VIII ofl859, for discharge from arrest in execution of a decree
for money obtained by the plaintiff. The petition filed in sup
port of the appli.cationstated,that with the exception of certain
scheduled prope rty, particulars of which were given in accord
ance with the terms of s, 273, and of a. monthly salary of
Rs. 600, the defendant was not possessed ofc,any property: and
with regard ,to the salary the petition furthe~ stated that) by .. an
order of Court, Rs. 100 of such salary were directed to be paid
monthly in part satisfaction of a previous decree against the
defendant.

The-applica tion was originally made before Macpherson, J.,
who expressed an opinion that a porson in ·receipt of a salary does
not come within the purview of s: 273, Act VIII of 1859 ; but
on being referred to the case of Nawab Asdutdowla Reza HOB8ein
Khan v. Haminsaddowla Abed Khan (I), and it being stated
tuat the defendant was willing to place his salary at the disposal
of the Court, the learned Judge consulted Pontifex, J. The case
was subsequently argued before those two Judges who, having
regard to the importance of the question involved, suggested a
re-argument before themselves and a third Judge. Counsel on
both sides assenting, the matter now came on before the Ohil;lf
Justice and Macpherson and Pontifex, JJ.

{i) ti B.L,R, 57~.
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Mr. Kennedy and Mr. Branson for the defendant.

Mr. Lowe for the plaintiff.

The Court called on Mr. Lowe to state the grounds of his
opposition to the defendant's application.
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Mr. Lowe :-Under the circumstances disclosed in his petition,
the defendant is not entitled to his discharge under s. 273. Act
VIII of 1859 was intended bJ its framers to apply only to
Courts not established by Royal Charter. C1. 37 of the Letters
Patent of 1862 provided that the proceedings in civil suits of
every description, brought in the High Court, should be rega.

Iated by the Civil Procednre Code and such other enactments

of the Governor-General in Council in relation to civil proce

dure as were then in force ; but the Letters Patent of 1865
enacted that all procee dings in civil cases should be regulated
by rules to be made by the High Court. itself, provided that in
making such rul~Ethe Court should be guided, as far as possible,
by the provisions of Act VIII of 1859 and of any other law
which has been made aryending or altering th,e same. tpNe rules
framed under that clause adopt generally the provisions of
Acta VIII of 1859 and XXiII of 18CH as the procedure of.
this Oourt; but the Court cannot by its rules create a jurisdic

tion which it would not otherwise ha~6; per Norman, J., in

Prusanna Mayi Dasi v. KadiLmbini Dasi (1). [COUCH, C. J.
This is not a question of jurisdiction.' If these sections are.

inapplicable, what power has the High Court to arrest in execu

'tion?] There is, it must be admitted, very little doubt that tbe

arrest sections of Act VIII of 1859 do now apply to the High
Court on the original Bide, but nuder s, 8, Act XXIII of 18tH,
it is good cause against a debtor's discharge to show that he is in
receipt of a salary, and will not set aside any portion or it to pay
his debt. [Mr. Kennedy.-The defendant has offered to place his
salary at the disposal of the Court. ] Not in his peti tion : moreover,
if the Court were to order him to pay a certain sum out of his salary

and he refused to obey the order, the plaintiff would wholly lose

0) 3 B. L; R., O. 0;,85; dOC p. 88.
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[COUCH, C.J.-The Legislature, while direching an enquiry as to
the debtor's future means, appear to have made no provision to
secure the application of those meaus.] The petition shows that
the defendant is in insolvent circumstances, and he ought therefore
to go to the Insolvent Court, where he could be placed on terms,
The plaintiff connot force him into the Insolvent Court. [Conca,
C.J.-At present we'ean only consider whether the defendant is

entitled to his discharge under the Civil Procedure Code.]
'I'hen it is submitted that he has failed to comply with the
requirements of the Act as he bas not placed, and indeed cannot
place. his future means ac the disposal of the Court. At all events

as the defendant is earning a salary, and has allowed himself to
ba arrested instead of paying his debts out of that salsay, the
Court in the exercise of its discretion ought to refuse to dis
charge him.

Mr. Kennecly for the defund:1ut.-The words" may direct tho
discharge of the defendant from custody" in s, 8, Act XXIII of
1861, must be read, as imperative--Maccougall v . Paiersot: (1),
Anand Ohandra Pal v· Palfch-ilal Sarma (2), and De S01ti!a v.
The Secretat·y of State (3). [COUCH:, C.J.-The provision as to
showing cause gives sop:w discretion to the Court, though the
word "may" may not.J As::;urniug that the Court has a discre

-tion to refuse to discharge the defendant, no sufficient causo

against his discharge has been shown in this case' Further,
parts of a statute in pari rnateriiL must be read together. If
this applicatiou he refused, and the defendant sent to prison, he
might at once apply Ior, and would be entitled to, his discharge
under ss, 280 and 281. H would therefore be an idle exercise
or the COUl't's discretion to commit him under s. 274. S. 281
shows the nature of the enquiry directed by s. 8, Act XXIII of

1861 j and the cause shown under the latter section must be
such as would be au answer to an application under s, 280.
Under s. 281 the debtor is entitled to his discharge, ualesshe

(1) 11 O.B-, 755. (21 5 B. L. R, 691 ; see p. 699;
(3) 12 s. L: R:,423:
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has committed an act of bad faith for the purpose of obtaining ---it- Butler v, Lloyd (1). It is admitted on the plaintiff's behalf
that the defendant would be entitled to be discharged if he were
not earning lit salary; the argument therefore comes to this, that
an idle man is to be discharged, while the" diligent man is to be
committed to prison; or that in order to compel a man to pay his
debts, the Court iii to deprive him of his only means of doing 80.

The following judgments were delivered .'-

COUCH, C.J.-Mr. Lowe, who opposes the application, said
that there can be very little doubt that s. 2730£ Act VIII
of ] 859 'tiond the following sections, as well as s, 8 of .A.et
XXIII of 1861, are the law on the original side of tho Court,
and regulate its practice. He said ,. very little doubt;" but
there is no doubt that it is the law. and it has been constantly
acted upon.

The question we have to decide is what is the meaning ot
a, 273. Of course. in considering that, we must look also at the
sections in Act VIII which follow it. It appears to me that the
general design of these provisious is that a man is not to be
needlessly and nselessly detained iI)- prison •.,

Imprisonment is 110t to be arbitrary and capricious: there
must be some object in it)-to oblige the debtor to make a full
disclosure or his property, and to prevent him from fraudulently
concealing property which might be taken in execution of the
decree. S. 273 says that the person who is arrested, when
brought up, may apply. for his discharge" on the ground that
he has DO present means of paying the debt, either, wholly or in
part; or if possessed of any property that he is willing to place
whatever property he possesses at the disposal of the Court."
And he is to give ~'a full account of all his property or what
ever nature, whether in expectancy or in possession." A.nd
s. 8 of Act XXIII of 1861, which is substituted for s. 274 of
.Act VIII of 1859, provides that " the Court shall examine the
appliQant as to his then circumstances, and as to his futuro
means of payment, and shall call upon the plaintiff to show cause

(1) 12 B. L. E., App.,12.
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,1874 why he does not proceed against any property of which the
~E- defendant is possessed, and why the defendant should not be

v. discharged; and should the plaintiff fail to show such cause, the
·VAW. Court may direct the discharge of the defendant from custody."

Allowing that the word" may" is imperative upon the Court,
and has. in fact, the same meaning as " shall," ithe discharge of
the defendant from custody is only to be granted when, in the
opinion of the Court, the plaintiff shall have failed to show such
cause.

The question is whether the plaintiff here can be said to have
failed to show cause. 'I'he only cause shown is that the defend

ant is holding an office, for his services in which he is is entitled to
receive a monthly salary. If he is not diseharged and remains
ill prison, he cannot perform those services, and we'may certainly
assume that he would not continue to receive the salary; so
that, if the caUBO shown is allowed to be sufficient, the salary will
entirely cease. 'I'he fact of his being entitled to receive a
salary which he can only get by being discharged is given as ll.

reason that he should not be discharged. I cannot see that it is.
When we consider what might follow on his not being dis
harged, and being committed ~ prison, if would seem that th'e
Court ought not to refuse hisl'discharge. He might, upon being
committed to prison, apply under s, 280 for his discharge, and
then he must give a full account of all property of whatever
nature belonging to him, whether in expectancy or in possession,
and of the places where such property is to be found. By
s, 281, the Court, Oll such application being made, is to cause the

plaintiff to be furnished with a copy 0 f the account of the
defendant's property, and to fix a reasonable period within which
tho plaintiff may cause the whole or any part of such property
to be attached and sold. If the plaintiff does not, within the
time specified, prove that the defendant has been guilty of any
Of the acts there mentioned, he will be discharged. This section
shows that the property intended by the former section is pre
perty which may be made available for the satisfaction of the
debt,-which may be realized and sold. This being the state Qf
things, and the defendant being able, if we were now to send

him to prison, toa.pply for his discharge under s, 280, I think
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we ought not to refuse it under s. 273. It is a case in which _
there is not sufficient cause shown for not discharging him.

It appears to me that the scope of these provisions does not

require that the defendant should be committed to prison for
what would not be a legitimate advantage to the plaintiff. The

Court would not allow a person to be imprisoned in order to

oblige him to obtain mane y from other persons to pay the debt,
and to incur a debt which he would be Its little able to pay as the
present. It will not aid jn forcing other persons to take the
risk of loss which is now the creditor's. As we have not the

power of giving the plaintiff any lien or charge upon the salary,
.or to secure to him a part of it in preference to anyone who
may hereafter attach it, we see DO alternative but to declare
that the defendant is entitled to be discharged if the other
circumstances necessary are proved. Macpherson, .T., will
now take up the matter, and willalso deal with the costs of
this application.

MACPHERSON, J.-Having heard the matter fully discussed,

I am of the same opinion as the Chiof Justice.

PONTIFEX, J.-I,am of the same opinion (1).

(1) Tbe defendant was subsequcntly benefit of s, 8, Act XXIII of 1861
examined as to his means before Mac. ordered him to be discharged. The
pherson, J., who, being of opinion learned Judge, however, made no
that there was nothing in the defend- order as to costs.
aut's conduct to' disentitle him to the


