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Before Sir Richard Couch, K¢., Chief Sustice, M. Justice Maepherson,
and Mr. Justice Pontifen:

COOMBE v CAW,

Azrest in! Evecution ofDecpee—-Discharge——Ace VIII of 1859, s. 273 - Act
XXIII of 1861, s¥'8—Salary.

The fact that a judgment-debtor, who has been arrested in executionof a

money-decree, is in receipt of a salary, is not sufficient cange to show against
hig discharge unders. 8 of Act XXIIT of 1861.

Tais was an application by the defendant under s. 273, Act
VIII of 1859, for discharge from arrest in execution of a decree
for money obtained by the plaintiffi.  The petition filed in sup-
port of the application stated, that with the exception of eertain
scheduled prope rty, particulars of which were given in accord-
ance with the terms of s. 273, and of a monthly salary of
Rs. 600, the defendant was not possessed of jany property : and
with regard fo the salary the petjtion further stated that, by.an
order of Court, Rs. 100 of such salary were directed to be paid
mouthly in part satisfaction of a previons decree against the
defendant. :

The applica tion was originally made before Macpherson, J.,
who expressed an opinien that a person inreceipt of a salary does
not come within the purview of s: 278, Act VIII of 1859 ; but
on being referred to the case of Nawab Asdutdowla Reza Hossein
Khan v. Haminsaddowla Abed Khan (1), and it being stated
that the defendant was willing to place his salary at the disposal
of the Court, the learned Judge consulted Pontifex, J. The case
was subsequently argued before those two Judges who, having
regard to the importance of the question involved, suggested a
re-argument before themselves and a third Judge. Counsel on
both sides assenting, the matter now came on before the Chief
Justice and Macpherson and Pontifex, JJ.

£ 6 8. LR, 574,
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Mr. Kennedy and Mr, Branson for the defendant.

Mcr. Lowe for the plaintiff,

The Court called on Mr. Lowe to state the grounds of his
opposition to the defendant’s application.

Mr, Lowe :(—Under the circumstances disclosed in his petition,
the defendant is not entitled to his dischargd under s.273. Act
VIII of 1859 was intended by its framersto apply only to
Courts not established by Royal Charter. Cl. 37 of the Lotters
Patent of 1862 provided that the proceedings in civil suits of
every description, brought in the High Court, should he regu-
lated by the Civil Procednre Code and such other enactments
of the Governor-General in Council in relation to civil proce-
dure as were then in force; but the Letters Patent of 1865
enacted that all proceedings in civil cases should be regunlated
by rules to be made by the High Court itself, provided thatin
making such rultbehe Court should be guided, as faras possible,
by the provisions of Act VIIT of 1859 and of any other law
which has been made argending or altering the same. t08 rules
framed under that clanse adopt generally the provisions of
Acts VIII of 1859 and XXIII of 1861 as the procedure of
this Court ; but the Court cannot by its rules creato a jurisdie-
tion which it would not otherwise have ; per Norman, J., in
Prasanna Mayi Dast v. Kadambini Dast (1). [Couvcam, C. J.—
This is nobt a que'stion of jurisdiction.” If these sections are

inapplicable, what power has the High Court to arrest in execa- '

stion ?] There is, it must be admitted, very little doubt that the
arrest seetions of Act VIII of 1859 do now apply to the High
Court on the original side, but under s. 8, Act XXIIT of 1861,
it is good cause against a debtor’s discharge to show that he isin

receipt of a salary, and will not set aside any portion of it to pay

his debs. [Mr. Kennedy.—The defendant has offered to place his
salary at the disposal of the Court.] Not in his petition : moreover,
if the Court were to order him to pay a certain sum out of his salary
and he refused to obey the order, the plaintiff would wholly lose

Q) 3B. L R, O. U, 855 see p. 88.
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the benefit of his present execution proceedings, and it is doubt-
ful whether the defendant could be re-arrested; see s. 282.
[Coucn, C.J.—The Legislature, while directing an enquiry as to
the debtor’s future means, appear to have made no provision to
secure the application of those means.] The petition shows that
the defendant is ininsolvent circumstances, and he ought therefore
to go to the Insolvent Court, where he could be placed on terms,
The plaintiff connot force him into the Insolvent Court. [Coucs,
C.J.—At present wekan only consider whether the defendaut is
entitled to bhis discharge undér the Civil Procedure Code.]
Then it is  submitted that he has failed tocomply with the
requirements of the Act as he has not placed, and indeed cannot
place, his future means at the disposal of the Court. At all events
as the defendant is earning a salary, and has allowed himself to
be arrested instead of paying his debts out of that salsay, the
Court in the exercise of its discretion ought to refuse to dis-
charge him.

Mr. Kennedy for the defondant.—The words ¢ may direct the
discharge of the defeudaut from custody” in s. 8, Act XXITI of
1861, must be read. as imperative—Macdougall v. Paterson (1),
Anand Chandra Pal v. Pawchilal Sarma (2), and De Souza v.
The Secretary of State (3). [CoucH, C.J.—The provision as to
showing cause gives some discretion to the Court, though the
word “may”’ may nof.] Assuming that the Court has a discre-
‘tion to refuse to discharge the defendant, no sufficient eans®

against his discharge has been shown in this case Further,

parts of a statute in pari materic must be read together. If
this application be vefuscd, and the defendant sent to prison, he
might at once apply for, and would be entitled to, his diseharge
underss. 280 and 281. 1t would therefore be an idle exercise
of the Court’s discretion to commit hm unders. 274, 8. 281
ghows the nature of the enquiry directed by s. 8, Act XXTIIT of
1861 ; and the cause shown under the latter section mnst be
such as would be an answer to an application under s, 280.
Under s. 281 the debtor is entitled to his discharge, unlesshe

)11 C. B, 755. (2) 5 B. L.R., 691 ; see p. 699;
3) 12 B; Lu R, 423:
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has committed an act of bad faith for the purpose of obtaining
it— Butler v. Lloyd (1). It is admitted on the plaintiff’s behalf
that the defendant would be entitled to be discharged if he were
not earning a salary ; the argument therefore comes to this, that
an idle man is to be discharged, while the- diligent man is to be
committed to prison ; or that in order to compel a man to pay his
debts, the Court is to deprive him of his only meauns of doing so.

The following judgments were delivered

Coucr, C.J.—Mr. Lowe, who opposes the application, said
that there can be very little doubt that s. 273 of Act VIII
of 1859 -and the following sections, as well as s. 8 of Act
XXI1II of 1861, are the law on the original side of the Court,
and regulate its practice. He said “ very little doubt ;> but
there is no doubt that it isthe law, and it has been constantly
acted upon,

The question we have to decide is what is the wmeaning of
s. 273. Of course, in considering that, we must look also at the
sections in Act VIIL which follow it. It appears to me that the
general design of these provisions is that a man is not to be
needlessly and nselessly dotained in prison, °

Imprisonment i3 not to be arbitrary and capricious: thera
must be some object in it,—to oblige the debtor to make a full
disclosure of his property, and to prevent him from fraudulently
concealing property which might be taken in execution of the
decree. S. 273 says that the person who is arrested, when
brought up, may apply for his discharge * on the ground that
he has no present means of paying the debt, either, wholly or in
part; or if possessed of any property that he is willing to place
whatever property he possesses at the disposal of the Court.””
And he is to give ““ a full account of all his property of what-
ever nabture, whether in expectancy or in possession.”” And
5. 8 of Act XXIII of 1861, which is substituted for s. 274 of
Act VIiI of 1859, provides that “* the Court shall examine the
applicant as to his then circumstances, and as to his future
means of payment, and shall call upon the plaintiff to show cause

(1) 12B, L. R, App, 12
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why he does not proceed against any property of which the
defendant is possessed, and why the defendant should not be
discharged ; and should the plaintiff fail to show such cause, the
Court may direct the discharge ef the defendant from custody.”
Allowing that the word “ may’’ is imperative upon the Court,
and has, in fact, the same meaning as ““ shall,” [the discharge of

. the defendant from custody is only to be granted when, in the

opinion of the Court, the plaintiff shall have failed to show such
cause.

The question is whether the plaintiff here can be said to have
failed to show cause. The only cause shown is that the defend-
ant ig holding an office, for his services in which he i is entitled to
receive a monthly salary. If he is not diseharged and remains
in prison, he cannot perform those services, and we'may certainly
assume that he would not continue to receive the salary ; s0
that, if the cause shown is allowed to be sufficient, the salary will
entirely cease. The fact of his being entitled to receive a
salary which he can only get by being discharged is given as a
reason that he should not be discharged. I cannot see that it is.
‘When we consider what might follow on his not being dis-
harged, and being committed to prison, i would seem that the
Court ought not to refuse hisndischarge. He might, upon being
committed to prison, apply under s, 280 for his discharge, and
then he must give a full account of all property of whatever
uature belonging to him, whetherin expectancy or in possession,
and of the places where such property is to be found. By
8. 281, the Court, on such application being made, is to c ause the
plaintiff to be furnished with a copy o f the account of the
defendant’s property, and to fix a reasonable period within which
the plaintiff may cause the whole or any part of such property
1o be attached and sold. If the plaintiff does not, within the
time specified, prove that the defendant has been guilty of any
Of the acts there mentioned, he will be discharged. This section
shows that the property intended by the former section is pro-
perty which may be made available for the satisfaction of the
debt,—~which may be realized and sold. This being the state of
things, and the defendant being able, if we were now to send

bim to prison, to apply for his discharge under s. 280, I think
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wo ought not to refuse it under s. 273. It is a casein which
there is not sufficient cause shown for not discharging him.

It appears to me that the scope of these provisions does not
require that the defendant should be committed to prison for
what would not be a legitimate advantage to the plaintiff. The
Court would not allow a person to be imprisoned in order to
oblige him to obtain mone y from other persons to pay the debt,
and to incur a debt which he would be ps little able to pay as the
present. It will not aid jn forcing cother persons to take the
risk of loss which is now the creditor’s. As we have not the
power of giving the plaintiff any lien or charge upon the salary,
or to secure to him a part of it in preference to any one who
may hereafter attach it, we see no alternative but to declare
that the defendant is entitled to be discharged if the other
circumstances necessary are proved. Macpherson, J., will
now take up the matter, and will also deal with the costs of
this application.

MacruersoN, J.—Having hoard the matber fully discussed,
T am of the same opinion as the Chiof Justice.

Ponrirex, J.~I.am of the same opinion (1).

(1) The defendant was subsequently benefit of s. 8, Act XXTIT of 1861
examined as to his means before Mac. ordered him to be discharged. The
pherson, J., who, being of opinion learned Jadge, however, made no
that there was nothing in the defend- order as to costs.
ant’s conduct to discntitle him to the
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