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following cases were relied on :~Bhoyrub. Chunder Chowdhry v.

Haradhun Ghose (1),

Sheikh Jeetoo v. Sheikh DBestun (2},
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Mussamut Fatima Bibee v. Arif Sookanee (3), Simroo Karee- XixmoDass
gurv. Anund Chunder Roy (4), Narainee Dossee v. Nurrohurry Cowonry
Mohonto (5), and Bonomalee Churn Mytee v. Sheikh Hafizud-

deen (6).

plaintiff. is to be obliged to bring a
fresh. spit to recover the balance of
the rent admitted to be due. T think
it would be unreasonable to hold that
bacavge he has heen guilty of settivky
up a forgad kabaliat, he should be
obliged to bring a fresh suit to recover
an admitted balance of rent. 1 think
in this case the plaintiffs are ontitlod
to recover tho balanco which was
admitted.

Then what sum admitted was to be
duo? The|defendants’ admission was
that Rs. 123.8 romaived due from
them to the plainfiffs, bubt in making
that the balance, they took credit for
Re, 100 which they said they had paid.
¥t is found that they had not paid the
Rs. 100, and therefore, if their admis-
sion be taken with this, they are rcally
shown fo be indebted to the plaintiffs
for rent in the sum of Rs. 223.8. That
isthe sum for which a decreo ought
to have been given by the lower
Appellate Court. The decree mwst

bs altered accordingly. Bach party
must - pay their own costs of this
appeal.

(1) Marsh., 561,

(2) 1d 47-

() 14., [265

4) 14, 57.

(5)14., 70.

{6) Before Mr. Justice. Kemp and Mre
Justice Markby.

BONOMMLEE CRURN MYTEE
(Prarntire) v, SHEIKHT WAFIZUD -
DEEN (Drruspant).®

The 1810, August 1969,

Admission~— Varianee between  Plead,
ing snd Proof—Remand—Act VIIT
of 1839, s. 162—Neglect {lo  obey
Sumnons,

Baboo Ilem Chunder Baneryee and
Bhoyrub  Chunder for the
appollant,

Banerjee
Baboo Decpin Behary Dutt
respondents. |

o Tar

for the

judgment of the Cowrt was
delivered by

Maegsy, J. (Kemr, I.,7 concur«
ring).—It will perhaps be most con-
veniont in fhis case to dispore of the
fifth ground of appeal first ; the plain-
(ilf sues to recover rentfor severnl
years for 13 bigas and 4 katas ab
Rs. 29-11-15 a year ; he says that the
dofendaut holds under an instrument,
which he calls a jamabandi, which he
says was  signed by all the ryots on
the estate when he came into posses-
sion ; he therefore sues, ia fact, upon
that jomabenad? as his canse of action,

The defendant denies the jfama-
bandi, or at any rate he denies that
he was a party to ibt; he admils thai

% Speoial Appeal, No. 1251 of 1869, against a decreo of tho Judgs of Zilla
Midnapore, dated tho 17th March 1869, reversing o decree of the Deputy Collectox
of that digtrict, dated bhe 5th September 1368,
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Owing to this conflict of authorities the learned Judges refer-
red the following question to ,a Full Beneh, viz, :—Whether

he holds some land of the plaintiff,
but he says that it only amounts
to 3 bigas and a fraction, with an
annual rent of Rs. 4~13, and. that
the only balance due by him to
the plaintif is Bs. 5-15. The
fifth ground taken before u3 is that,
even supposing the lower Appellate
Court was right in finding that the
jamabandi was not established, the
plaintiff was entitled not only to a
decree for Rs. 5-15, the balance
admitted to be due by the defendant
but that he was entitled to a decree
for all the years which he claimed
at the full admitted rent of Rs. 4.13
per annnm, subject only to such
deductions as the defendant was able
to establish. Now I think it is quite
clear that this contention is errone-
ous; had the defendant admitted the
jamabandi and pleaded payment, it
of course would have beeit incambent,
upon him to prove thogse payments,
but here the plaintiff has altogether
failed to prove his cause of action
asalleged by him in his plaint: and
the only thing left him is the rela<
tion of landlord and tenant which
is admitted to exist betweem him
and the defendant. Now I am by
no means sure that the first Court
under such circumstances, would not
have been justified in dismissing the
guit  altogether, but I am quite clear
that the utmost to which the lower
Courts could go would be to give the
plaintiff a decree for the sum which
was admitted to be due by the defend-
ant, That sum was due on a different
cause of action than that set forth in
the plaint ; tha canse of aetion set up
by the plaintiff arose upon a special
argreement to pay rent at a certain

rate, while this was due on a totally
different agreement, the nature of
which is not disclosed, or simply for
use and occupation. Therefore, as
the plainiiff relies entirely upon the
admission of the defendant both as to
the amount due and for proof of his
czuse of action, he must accept this
admission as a whole, and can only
have a decree upon it for the balance
admitted to be due.

Thenupon the other points in the
case it seems that when this suit was
before the first Court (and I take this
from the finding of the lower Appel-
late Court when it made the order of
remand), that a request was made by
the defendant that his landlord should
be summoned and examined upon
the question of the making of the
jomalandi, and the first Court did
not then pgss any order upon that
application. When the case came
before the lower Appellate Court
upon the appeal of the defendant, and
this omission on the part of the first
Court was brought to its notice, the
Judge directed the firab Court to
entertain that application and cor
sider whether or noit onght to be
granted, and if it ought to be granted,
then to summon the plaintiff into
Court and record his evidence. The
first Court failed in its attempt to
cause the attendance of the plaintiff,
but apparently thought that it was an
application which ought to be granted
for it issued a summons to bring the
plaintif into Court. The Deputy
Collector then informed the lower
Appellate Court of the issue of the
summons and the failure to serve it.

Now the first complaint made before
us in special appeal iz that that was
wrong in point of procedwres 1t han
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a landlord having sued a ryot for arrears of rent alleged to be

due under a kabuliat, and the

Court having found that such

kabuliat had not been executed by the ryot, but it appearing

been argued before us not precisely
upon the first ground taken in special
appeal, but upon one which in sub.
stance comeés within i, namely, that
the Judge ought himself fo have
digposed of the app lication, to examine
the plaintiff, and himself 'to have sum-
moned the plaintiff, if he thought it was
a case in which that application onght
tobe granted. Now there is not possibly
in the Code (of Civil Procedure any
exact provision applica ble to this case;
for I do not think it was a case in
which the lower Appellate Court
intended to aet under the provisions
of 8. 351, or of a. 354, which relate to
remands, or under 8. 355, which relates
- to the taking of fresh evidence; but [
take it that the view which the lower
Appetlate Court took of this matter
was this, that the application brought
to its notice being one euttirely undis-
posed of by the first Court, the lower
Appellate Court thought, and in my
opinion properly thought, that the
best course to take was to vefer that
point back to the first Court for dis.
posal, for there are many cases, and
this may well bave been one of them,
in which the first Court is in the best
position to decide whether or no itis
actually necessary to summon the
plaintiff. I see nothing irregular in
taking this course, although there is
nothing which provides specially for
it in the Code of Civil procedure. It
seems to me that an Appellate Court,
when it finds an application of this
nature wholly undisposed of by the
Court of first instance, may, if it
thinks it desirable to do g0, send back
the oase and order the firat Court to
dispose of that application instead of
disposing of it itaclls X sgomn {0 me,

therefore, that the proceeding of the
Judge was perfectly regular so far as
concerns his sending back this appli-

oation to be disposed of by the first

Court. As to the other part of thjg
greund of special appeal, it has not
been relied on befors ug, and in fact
it has been admitted that it was com-
. petenv for the Judge, when ouce if
was decided that the plaintif ought
to ba examiped, either to direct the
first Court to examine him, ar to sam-
mon and examine him himself under
the provigions of 8. 356. .

The next ground taken is the fourth
namely, that there was no proper
application made to the first Court
under s. 162. The application
made was probably one which we
find ingerted with some incongruity
together with some objections taken to
the report mpade by an. Ameen ; but I

odo not think that 8. 162 requires

that any special formalities shall ba
observed in making the application ;
it simply directs that an application
skall be made, and points out the
proper manner of disposing of that
application. The lower Appellate
Court has found om this point that
there was @ request, amd that that
request has not been disposed of, and
I think we ought to act upon that
finding. If the application had been
objected to as informal, the Court
might have accepted a fresh one : and
af all events it is now too late-to. make
any objections to its informality.

The next ground'argued was that
no legal summons was served upon
the plaintiff, and thaf, therefore, nc
inferencs onght to have been drawn
againgt him from his non-appearance
by the lower Appellate Court, The
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notwithstanding that the ryet occupied the land under the
zemindar, the landlord is entitled to have a further trial of the
question whether any rent, and how much, is due on accounnt of
the ryot’s occupation of such land 772

“Baboo Kali Mohun Doss (with him Bahoo Kashiconth Sein),
for the appellant, contended that the plaintiff ought to be
allowed to raise the quéstion of the amount of rent, if any, due
to him, and that an enquiry might be made in the present
suit. He referred to the cases cited on behalf of the appellant

‘in the argument on special appeal, and relied principally on

the case of Rookhini Kant Roy v. Sharikatunissa Bibee (1).
[Coucr, C.J.—In that case there was an admitted balance.]
True, but that does not alter the principle. If the plaintiff can

Yower Appellate Court says, *thatafter
the failure on tho part of tho first
Court to serve the summons por-
sonally on the plaintiff, and as the
summons bad actually not Dbeen
seryed, the case could notbe decided
against the plaintiff under the “pro.
vigions of s 170 of Aet VIII
of 1850 : although the fact of his
abgenting himself when he ‘was
gummoned must, to some extent, add
strength to the defendant’s case; for
considering the prooesses that have
been izsued, it must be presumed that
the talookdar was aware of the
issue of the summons.” I do mnot
think there can be any doubt as to
what the Judge meant to say, though
thers isa very slight discrepancy in
the language. I thinkitis guite clear
that he means to say that as a legal
summons has not been served upon
the plaintiff, he cannot take ndvan-
tage of the of 8. 170,
and, on the ground of that party’s
non-attendance alone, dismiss the suif
against him; but he says, nevertheless,
I am satisfied that ke must have

provisions

@

known thet his attendance in Conrk
wag desired, and T am perfeotly justi-
fied to take the circumstance of his
neglect to attend into eonsideration
when deciding the case upon the facts.
I think that the lower Appellato Courb
was perfectly justified in taking that
course and drawing the inferences
which it hag drawn ; for although the
law provides most necessary and proper
precautions to protect parties from
being summoned wantonly and fer
purely vexatious purposes, the Courts
have full discretion %in a matter of
this kind to decide - whether or no the
parties are making use of that protec-
tion which the law affords them. for
the purpose of evading the giving of
evidence which might be fatal to their
case ; in the latter view any Court is
perfectly justified in using the absence
of the party most strongly against him.

As therefore all the grounds taken
in special appeal fail. the appeal
ought to be dismissed with coats.

1) dnte, p, 248
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show that the ryot has not paid rent, and that the plaintiff
has a true case, he ought not to be driven to another suit—
Ranee Surnomoyee v. Maharajah  Sutteeschunder Roy (1).
[Pontivex, J.—In that case it was a document relied on by
the defendant that was held to be spurious. That does not
entitle the plaintiff at once to succeed.] A second suit for the
same arrears of rent would be liable to be dismissed on the
ground that the matter had already been decided. The rato
admitted by the tenant is not,objected to, but an enquiry should
be whether any and what balance is due.

Baboo Srinath Doss (with him Baboo Anund Gopal Paulit)
on the respondent.—~The plaintiff’s claim was based upon the
kabuliat alone, and the plaintiff was bound to make out his case
a8 put in his plaint, There was no alternative claim for rent
for account of use and occupation. Wherethe plaintiff fails to
prove the docuinent on which he rests his claim, he ought not
to succced on any other ground. This was decided by a Full
Bench of the Bombay High Court in Lakshmibai v. Har bin
Ravjz (2). To allow the plaintiff to alter his case in such a
way would encouraéa fraud, In Naratsee Dossce v. Nurro-
hurry Mohonto (3), Sir Barnes Peacock, who delivered the
judgment of the Court, said that the] plaintiff must prove his
case, but if there be a variance between the statements and his
proofs, arising from inadvertence or mistake, the Court may
allow the issues to be amended, but that is entirely at the dis-
crotion of the Court ; then he adds:—* And we think that it
would not be the exercise of a sound discretion to allow a party
who relies upon a document to set up afresh case when an issue
as to the exccution of such document is found against him, and
there are good grounds for believing that the document is a
forgery.” In this case the lower Courts have exercised thab
discretion, and it cannot be urged now that they were wrong
in law. In Simroo Kareegur v. Anund Chunder Roy (4),
which was similar to this case, the plainfiff was not considered
entitled to succeed ; see also Gobind Chunder Lahory v.

(1) 10 Moore’s I. A., 123, (3) Marsh,, 70,
(2) 9 Bom, H, C. Rep,, 1. {4) Id., 57,
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Jardine, Skinner & Co. (1). Cases where a balance was admit-
ted by the defendant to be due are not applicable to the present

Kanto Dass q00

CHOWDHRY
v.
SUMEERUDDI

Lusgur,

Baboo Kali Mohun Doss in reply.~The principle laid down
in Rookkini Kant Roy v. Sharikatunissa Bibee (2) is that all
questions between the parties connected with the subject matber
of the suit should be decided in $he shorfest possible time.

The judgment of the Full Bench, was delivered by

Coucr, C.J. (who, after reading the question reforred,
continued).—Whether the landlord is entitled to this, or not,
depends in our opinion upon the claim which is stated in the
plaint. If the claim is in the alternative, and thus the ryot has
notice that the landlord, if he fails to prove the execution of the
kabuliat, will claim rent for the occupation, of the land, we think
an issue ought to be framed to try whether any rent, and how
much, is due on account of the occupation, and that the landlord
is entitled to have that issue tried. If any rent is due, the land-
lord ought to be allowed to recover it, It is not forfeited by
his making a false claim upon a kabuliut, and he should not
be made to bring two suits when the questions between him and
the ryot can be determined in one.

But where a claim for rent on account of the occupation of
the land is not made in the plaint, we think the landlord is
not entitled to have the question tried whether any, and how
much, rent is due. The determinations in a cause should be
founded on a case either to be found in the pleadings, or
involved in, or consistent with, the case thereby made.”’—Eshen
Chunder Singh v. Shamachurn Bhutto (3). * The state of
facts, and the equities and ground of relief originally alleged
and pleaded by the plaintiff, are not to be departed from (4).”

It is in the discretion of the Court to amend the plaint or
the issues and to allow it to be tried. And where the omission
to make the claim in the plaint appears to have been from
inadvertence or by mistake, it would be proper to do so, ¢ If

(1’ 7W. R., 163. (3) 11 Biﬂore,s I' Av) 20'
(2) 4nte, p. 246. (4) Id. 24,
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by inadvertence or other cause the recorded issues do not
enable the Court to try the whole case on the merits, an oppor-
tunity should be afforded by amendment, and, if need be, by
adjournment, for the decision of the real points in dispuie.”—
Hunooman Persaud Pandayv. Mussamut Babooee Munraj Koon.-
waree (1).

But where there is reason for thinking that the omission was
deliberate, it would generally not be proper. The landlord may
then be justly left to bringa fresh suitpand to lose any part
of the rent, the suit for which would be barred by the law of
limitation. This appears to be the opinion of the High Court
at Bombay in Lakshmibaiv. Harsbin Ravji (2).

When a Court *of first instance in the exercise of its disere-
tion allows the question to the tried, the reason for doing so
should be distinetly stated: An arbitrary exercise of the
power might be a ground of appeal. Inthe suit in which
this reference has been made, the landlord was clearly not-
entitled to have the question tried. An issue raising it had,
indeed, been framed by the first Court, but the issue whether
the cosharers ought to have been made a defendant was decided
in favor of the landlard on the ground that his suit was based
on the k?,bulia.t. The two claima» could not be properly joined
in the suit as upon the second claim other persons ought to have
been made defendants.

‘We wish also to remark that whére, as in Rookhinie Kant
Roy v. Sharikatunissa Bibee (3), the defendant admits a sum
to be due for rent, the Court may rightly in our opinion give a
decree for it, irrespectively of the claim made in the plaint.
This is all that was decided in that case. Tt was thero said by
the pleader for the appellant in a general way that there were
decisions in Marshall’s Reports against this being done, but the
references to them were not given, and it now appears that none
of the decisions go so far as this. We think in this appeal the
qﬁestions put to us should be answered in the negative ; aud the
appeal should be dismissed with costs.

(1) 6 Moore’s T A 393, av p. ¥1J.
{2) 9 Bom. H.C. Rep., 1. {3) snde, po 247
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