YVOL. XIII.) HIGH COURT,

FULL BENCH.

Beéfore *Sir Richard Coush, 'Kt., Chief Justice, Mr. Justice Kemjo, M.
Justice L. S. Jackeon, Mr. Justice'Glover, -and Mr. Justice Pontifex.

LUKHEE KANTO DASS'.CHOWDBRY (Prarvtirr) v. SUMEER-
‘UDDI L'USKER anp orTEERs (D}BFENDANTS). ¥

W ariamice between Pleading und Proof — Amendment of Plaint or Tssues—Suit
ifor Rent—Failure lo prove Kabuliat.

“Where » landlord sued a ryot for arrears of rent alleged to be due under
a kgbuliat, and the Qourt found that such kabuliat -had not ‘been execited
by the ryot, slthough he had occupied the land, the landlord-is not entitled to
haven 'further trial of the guestion whether any, and what -amount of rent
is due on avcount of the ryot's cvoupation of theland.

‘Tuis was a suit'to recover arrears of rent abt a certain rate
under a kabuliat. The defendants admitted the rate, but pleaded
payment. It appeared that the defendants held jointly with
:wnother person, and an issue yas framéd as to whether such
person ought not to have been joined asa co-defendant: this
issne was decided in the plaintiff’s favor on the ground that his
suit was based on the kabuliat. On the facts the Courts below
found that the defendants had held and occapied the land for a
long time, but that the kabuliat upon which the suit was based
was spurions, and they accordingly dismissed the suit.

On special appeal before dackson and Mitter, JJ., it was con-
tended that the plaintiff was entitled to have an enquiry whether
any, and what, rent was due to him by the defendants for the
use and occupation of the land ; and the following cases were
cited :—Raj Coomar Singk v. Choto Raj Coomar Sing (1),

* 8Special Appeal, No. 1899 of 1872, against a decree of the Subordinate
Judge of Farreedpors in Zillah Dacca, dated the 8th of August 1872
-afirming & decres of the Munsif of Bhanga; dated the 3rd of May 1872,

(1) W. R., 1864, Act X, 12,
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Phoolabutéee Kooer v, Gapal Mundur (1), Kishen Mohun

(1) Before Mr. Justice Kemp and Mr.
Justice . Jackson.

PHOOLABUITEE XKOOER (Pramvt-
1¥¥) v. GOPAL MUNDUR (DxrrEND-
ANT) AND ANoTUER (INTERVENOR),*

The 26th June 1868.

i

Act X of 1859 s. 77—Suit for Rent—

Variance between Pleadeing aid Proof
—ddmission.

Baboos  Chunder Madhab  Ghose
and Sib Clunder Chatterjec for the
appellant,

Baboos Hem Chunder Banerjee and
Ammdo Gopal Pulit for the respond-

ents,

Tags judgment of the Court was Geli~
vered by

proved his possession and enjoyment
of that 4 annas of the rent.

On these two findings the Judge
has dismissed the plaintiff’s suit.

On behalf of the special appellant
it'is said that the question that the
Judge had to try was as to the actual
receipt and enjoyment of the rents
by the intervenor, and that the Judge
ha¥ing found that the intervenor was
not in receipt and enjoyment of the
renty, tho Judge should then, in
accordance with s. 77 of Act X
1859, have decided the suit
according to the resnlt of such
ingniry. It is said that by the words
of that section the Judge was bound
undsr his finding to give a decree
in favor of tho plaintiff The words
of the law, we think, spuport this
contention of the special appellant, and
that, as between the claim of the
plaintiff and that of the intervenor
the Judge hLaving found against the

of

Jacwson, J—This was a suit for vintervenor, Ywas bound to decree fo

arrcars of rent. The plaintiff, alleging
himsclf to be the proprietor of an
8.anna share of Mauza Gedwah, sued
one of the ryots in the village for rent.
A third party intervenod and alleged
that he had been in possession and
onjoyment of the rents of 4 annas
ount of the 8 annas which the plaintiff
had claimed. The ryot supported
the intervenor, The Judge on appeal
has found that the plaintiff has not
proved his possession and enjoyment
of the rents of the 4 annas, and he
goes on also to state that he is of
opinion that the intervenor has nob

the plaintiff.

We therefore reverse the decision
of jthe Judge and ,decree this appeal
with costs.

As between the ryot and the plaint.
iff, we obgerve that there is also a
point in dispute as to rates of rent.
The document under which the plaint
iff claims a higher rate than the
defendant admits, namely, a shari<
had been held not to have
been proved. The decres in favor

namda,

of the [plaintiff will therefore be only
to the extent and at the rate admitted
by the ryot.

* Specinl Appeal, No. 3413 of 1867, from a decree of the Officiating Judge of
Zilla Tivhoot, dated the 19th Auzust 1867, affirming a decree of the Asgistant
Collector of that district, dated the 28th December 1866,



