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GOKULDOSS ANt> ANOTHER (DEFENDANTS), e. KRIPARAM AND OTHERS

( PLAINTIFFS).

[On appeal from the.Court of the Judicial Commissioner, Central
Provinces, India. J

]fortgage-Bai-bil.wa!a-Oonstnlction-Fol'eclowre in the Oentral
Provinces-«Prop1'ietorship-Settlem~nt-Res Jtldicata.

By It bond dated loth February 1857,a certai~ village was mortgaged b.y
one G to the appellants and their hther as security for a loan; the bond
pro viding that, !.'ifI fail to pay the money as stipulated, I and my heirs shall
without objection cause the settlement of the said village to be made with
you," The interest of G in the village was described as that of a nuilqueor,
and his proprietary right therein was declared by the Revenue Aut.horitics
shortly after the execution of the mortgage, but his payments of Revenue
being in arrear, the Board of Revenue granted [l, lease of the village for
ten years to the appellants' father. 'I'he mortgagees in a suit on the bond
obtained the following decree on 31'd November 1860:-" As the defendant
acknowledges the plaintiffs' claim, it is ordered that a decree be given tu
the plaintiffs for principal and interest and costs against the defendant and
the mortgaged property." In proceedings in the Civil Court taken under
this decree, the mortgagees asked for possession of the village, and obtained,
on 17th July 1862, an orjer in pursuance of which they were put in
possession, an appeal by G being rcjecjed. G took 'various steps to recover
possession of the mortgaged property, or a declaration of his propi icta.ry
interest therein, but failed in his endeavours; an application for a grant of
the proprietary right in the village, and an ~ppeal from all order cuncolliug;
his potte, being rejected by the Revenue Authorities Oil Sih December
1864, and 27th July 1865 respectively; and Oil 12t.hAugust 1867 G convoyed
the village by deed of sale to the respondents. In a suit brought by
them to redeem the mortgage and obtain possession of the property.

Held the suit was not barred by the order of the Civil Court of 17th July
1862, nor had the orders of the Revenue Officersof 8th December 1864
and 27th July 1865:effeeted such a transfer ofany right which Gmight have
had to the appellants, a.s to render the sale to the respondents invalid-

Held also that the effect of the bond was to create a simple mortgage,
and not a conditional deed of sale , and that the proceedings taken under
the decree of 3rd November 1860, and the order made therein of 17th JIl[Y
1862, by virtue of which the mortgagees obtained possession of the
mortgaged property, did not, operate so as to extinguish the right of
redemption,

* i'resent :-SIR J. W. CoLVILE, SlIt B. PEACOCK, "'r& M. E. SMITH
SIR R. P. CoLMER, AND Sra L. PEEL.
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Puttabbhiralnicl' v, Vencutarow Naicker; (1) distinguished.

ApPEAL from a decision of the ,Judicial Commissioner of the
Central Provinces, dated 1st July 1871, roversing a decision of
the Commissioner, dated 14th April 1871 and affirming the
original decision in the case, passed by the Depnty Oommissioner
on the 16th February 1871.

~

The snit was brought by tho respondontsfor redemption of a
'mortgage, and for possession, of a certain village which had 'been
,conveyed to them by deed of sale dated 12th August 1867,

executed in their favor by one Gujraj Singh. 'I'he facts wore as
follows ;-Ou 10th February 18;:>7 Gujraj Singh mortgagedihe
village in suit to tho appellants -and their father (smce deceased)
to secure a loan of Us. I,04g·8: the mortgage-bond containing
the following provision ;-"As security £01' tho above loan I mort­
gage the village of Gobra on this condition; that if I fail to ,pay
,tho money as stipulated, I and my heirs shall without obj ectioa
cause the settloment-of the said village of Gobra to be made with

you." 'rho -interest of Gujraj in the vn~ge was describedin
the bond as that of a' malquea», «and he was shortly after the
execution of the mOl·tgago declared by tho Revenue Authorities
ito have the proprietary inter est In the subject of the ruortgago ,
'but hispaymonts to tho l~uard of Revenue having fallen jnbo

arrears, a lease of tho village for ten years was granted to tIro
father of tho ,appellants, On 3rd November 1860 the appel-
lants, in a suit brought by them on the bona, obtained the fol­
lowing decree in the Court of the Sudder Ameen of J ubbulpore ;­
" As the defendant acknowledges plaintiffs' claim, it is therefore

'ordered that decree be given to the plaintiffs for principal and
interest audcosts against the defendant and the mortgaged pt'O­

party." Afterallowillg some time to elapse, the appellants in
proceedings tak;ol'l under this decree prayed that they might be
put into possessionof the mortgaged property j and in pursuance

.of an order of the Deputy Commission~r,dated 17th July 1862, in
,whiehhe expressed an opinion that the village was"distinctly mort-

1873 The rule that a bai-bil.waf(~ does not become absolute upon breach of
the condition as to payment, without proceedings for foreclosure, obtains

GOKULDOB8
'v. in the Central Provinces of India.

·KRIPARAM.

1) 7 n. L. R, 136 ;8' C",13 1l!OOI'O'8 1. A. , 560.
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gaged and pledged." they obtained possession thereof; an appeal~~
brought by Gujt'aj from the decision being on 3rd March 1860 GOKULD03~

r6J'ected by the Judicial Commissioner. Various steps were K v.
'P.IPARAH

taken by Gujraj Singh to. recover possession of the mortgaged.
property, or to obtain a declaration of his proprietary right
therein; but his endeavours were uusuccessful. These steps

shortly were, an application to the Revenue Board, pending the
appeal in the suit on the bond, that the village should be restored

to him, which was. rejected; an application in 1864. to the Settle-
ment Department for a graht. of the proprietary l·jght in the
village which application W:1lS refused on 8th December 1864
and the mortgagor's potta was cancelled, on tho gt'ollnd the
village had been sold to the .appollants under the decree of the
CivillJourts, anda potta g-ranted to the appellants, an appeal from·
that decision by Gojraj being rejected by the Settlement Officer
on 27th July 1865; and'lastly a petition in 1857 to the Civil
Court on the expiration.o'ithe ten years' lease to the appellants.~

father, for a release to him ou his satisfying the mortgage debt,
which was also rejected, o-ujraj shortly afterwards executed the
deed of sale under which the respondents claimed tho property.

On 6th Octobel'(867the respondents brought the present:
•suit in the Court of the Deputy Commissionfll' of J ubbul-

pore to redeem themortgage and recover possession of the
village. 'I'he appellants pleaded that the mortgage bad become
foreclosed, to which.the respondents" answered that tho alleged
order of foreclosure was made in. execuciou, and not iu the
original suit. The suit was dismissed by the Deputy Commis

sioner on the grouodthas the q uestiou at issue had been decided
in proceedings to \vhi::lh Glljraj Singh had been a party. Tho
Commissioner confirmed this. order, but the Judicial Commis­
sioner remanded. the case for trial on its merits to the Commis­
sioner, and subsequently to the Deputy Commissioner, who, on
the 16th February 1871, held that the possession ordered to be
given by the decree of 3rd November 1860, meant a possession.­
until the mortgage debt was liquidated, and not a permanent
possession. of full proprietorship. On the 14th April] 871 the
Commissioner-reversed this decision, but. on the (1st July 1871)
th.e Judicial Commissioner restored the decisioues of the Deputy



208 BENGAL LAW REPORTS. [VOL. XIII.

1873 C .. h ldi I h d_-__ omnnssioner 0 109 t lat t e eeree of the 3rd November 1860
GOK~~DOSS did not warrant So permanent transfer of the property to the
KRIPARAM appellants, and that under the order of 17th July 1862 no such

transfer had been made. He, however, granted a certificate
under s, 1, Act II of 1863, that the case was a fit one for
appeal to Her Majesty in Council.

Mr. Forsyth) Q.C., and Mr. Stallard, for the appellants, con­
tended that the suit was barred as being res y"udicata; that it
was barred by the ordels of the S~ttlement Department, dated
8th December 1864 and 27th July 1865; and that on the evi­
dence the possession given under the execution proceedings was
a permanent snd absolute possession, and the respondents took
nothing by their purchase from the mortgagor.

As to the mortgage deed the learned Counsel contended that,.
according to its true construction, it amounted to a bai-bil-wafa)
and that the appellant's interest under it had become absolute
without the necessity of foreclosure proceedings , see Petta­
bhi1'amier v. Vancatarow Naicken (1).

The respondents did not appeal'.

The judgment of their LORDSU'ips WIlS as follows :-

This is an appenl from the Central Provinces of India; and

the question is whether the decree of the Judicial Commissioner
of those Provinces was right in holding that the respondents

were entitled to redeem a certain village, in which the appell­
Jants contended that, though they were originally morbgagees,
they had acquired an absolute interest. The natura of the
property is some what peculiar. On the face of the mortgage,
the mortgagor, one Gujraj, is described as malgltZar of the
village, and, it appears, that, previous to and at the date of the
instrument, the interest of a rlialguzar was not exaotly that of
proprietor. Five days, however, after the execution of the
mortgago,-that is to say, on the 15th February 1857, the law
having been modified. Gujraj was declared, by the Revenue
Authorities, to have the proprietary interest, and we must.there-

(1) 7. B. L. R., 136; 13 Moore's I. A., 560
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fore assume that his interest in the village was capable of being _
disposed of either by mortgage Or sale. 'The title of the
respondents is founded on a deed of sale executed by Gnjraj,
on the 12th August 1867, and having thus acquired whatever
interest then remained in him, they brought the present suit to
redeem the mortgage; and the only substantial question between
the parties is, whether. by reason of the proceedings which are
about to be reviewed, the appellants had acquired the absolute
interest in the property, so that at the. date of the sale to the
respondents there was no right of redemption capable of passing
from Gujraj to them.

Their Lordships think it will be convenie nt, before shey

consider this question on its merits, to dispose of two prelimi­
nary points, in t·he nature of issues in bar of tho suit which
were raised in the Courts below, but havA not been pressed
very strongly bere at the bar. The first \Vas in the nature

of a plea of res }7tdicata, 'being in e1ll'ect tbat, iu the coarse
of the miscellaneous proceedings had in execution (}f thl)
decree of the 31"<1 of November 1860, there had been such all

adjudication upon the )'ights of the parties, that under- s, 2 of
Act VIII of 185.9 thd present suib was nC'J; cognizable b.y the
Court. This was decided in tfio first instance in Ja.VOl' of tbe
appellants. but the decision of the Officiating Deputy Commis­

sioner, although affirmed by the Ocmmissioner, was, on special
appeal, .1'eversed, and in their Lordships' jpdgmeJilt correctly
reversed, by the .Judicial Commissioner. ~'hoy entirely COnCUll'
with the last- named officer in the opinion that the present cause
of action viz.• tho right to redeem, was not heard and deter­
mined in the oourse of the proceedings in question; and,
oonsequently, that whatever may be the effect of the latter,

they did not constitute a bar to the hearing of the present SQit
within the meaning of the 2nd section of Aet VIIIot 1859.

The other point raised was in effect that a settlemen\ of tho
village made by the Revenue Officers with the father of tho
appellants had so taken the proprietorship of the village out of
Gujraj and vested it in the other party, as to make the sale by
the former to the respondents utterly invalid. This point, after
repeated remands and appeals. was ultimately disposed 0 f in
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favor of the respondents, and, as theil' Lordships think was,
correctly decided in their {avo'l', It is uunecessnry to go at any
length into the consideration of this' qnesbion, because one of
the Judges, a Mr. Graub, who seem", to have had considerable
experience as a Settlement Officer, and whose decision was
generally in favor of the appellants, fairly admitted not only
that it had beeu conclusively disposed of by the J udicial Com­
missioner, but tha.t the sestlemens proceeding, in his opinion,
could have afforded no-bar to the snit, inasmuch as the Settle­
ment Officers have no power to deterwine questions of title,
Therefore that point may also be treated as ouf of the [present

appca1.

Upon t110 merits the urst question to be considered. is what.
was the effect, and what the true construction of the instrument
of mortgage? It has been treated by several of the Judges in
the Courts below as a bai-bil-waf(~, 01' deed.of conditional sale,
aud that is the construction which the learned Connsel at the
bar have to-day put upon it. Theil' Lordships, however, are by
no means. satisfied that it is a security of that character. 'I'he
word "sale" is never used throughout ~he instrument. The
security is described in terma, as a mortgage of tbe villageo£
Gobrs, and the only passage from which any inference that it
was in the nature of a deed of conditional sale can be drawn is
the final sentence, ·'that iE. fail to pay tho money as stipulated,
I and my heirs shall without objection canse the settlement of.
the said village of Gobra to. be made with you," Now, upon
that it is to be observed that when. the deed was executed the
consent of tho Revenue Officers w.ould have been required in

order to carry out such a stipulation; tbat the proprietary riglJ.t
of the mortgagor had not then. been declared in the terms in
which it was afterwards declared; and that, supposing it had.
been so declared, the instrument would not, like an ordinary
deed of condi.tional sale, have imported in terms a sale of the
interest of the party which was to become absolute and conclu­
sive upon his failure to pay tbe stipulated sum at a certain date.
Sucb a contract would, independently of any rule of law to the
contrary, execute itself, and the remedy af the party upon it

would, if he were out of pcssessiou, he a suit for possession,
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Their Lordships, yharefore, in construing this instrument,
incline to the opinion that the effect of the document was to --­
create a simple mortgage hypothecating the right of the party
in the village of Gobra, and that the deed was not meant to
operate by way of conditional sale. 'I'hat this was the con,
struction originally put upon the instrument by the mortgagees
themselves seems to their Lordships perfectly clear from the
:/i'rst proceeding which they took to enforce it. 'I'hey brought
a suit for 'the recovery of 'the mortgage debt, and obtained a.
decree for the satisfaction of the amount deereed either by t.he
d efendant 'himself or o'utof the mortgaged property. 'I'hab is
the onty construction which their Lordships can put upou the
decree of3rd November 186'0. 'l'he decree, however, was nob

executed in that way, After two years' delay, the mortgagees
applied for rexecutiou of their decree, but in a different way.
After stating that the tnoneyhad not been paid according to
the decree, they say the euiorcement 01 the condition of the
bond is now just, and therefore they pra.y that the fun
possession o'fthe village may be given to them in perpetuity,
and the defendant be released from liability under the decree.
'I'hese proceedings diiIer entirely from tho"e which would have
been had by parties entitled urrder a deed of conditional sale to
an absolute interest. If the law did not impose npon them the
necessity oftaking proceedings £01' foreclosure, they would have
brought their suit for the possession of the estate. If the law
required them to take proceedings for foreo1osuI'e, they would
have taken such proceedings, and after forclosure would have
sued for possession; or possibly, having regal-d to the nature of
the property and the terms of instrument, they might have sued

to compel a specific performance of the undertaking ot the mort ...
gagor to cause a settlement of the village to be made with them.
But they certainly would not have sued lor th~ mortgage debt,
or taken a decree in the form of that of the 3rd of Novomber
1860.

It is, however) argued that the suhsbantia] affect of t.he
proceedings, taken in execution of this decree, was to destroy
any right of redemption which may previously have existed.
It is not necessary to go in detail through those voluminous
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18i3 proceedings. Their Lordships are not prepared to say that it
-<io"~;:;;~;was not the intention of the mortgagees to obtain, or even of the

v. authorities who executed the decree to make, by means of those
KIlIPARAM. •

proceedings, such a permanent transfer as would extinguish to
the mortgagors of the village the right of redemption. But their
Lordships fully concur with the Judicial Commissioner in the
conclusion that the decree did not warrant such a permanent
transfer to the respondents; and that the Courts, in executing
the decree, did not, ~nd could not effectually make such a.
transfer. If the construction which they are disposed to put
upon the instrument is correct, if the security was in the natura
of a simple mortgage, the proper course for the mortgagees to
pursue was to raise the amount for which they had obtained a
decree by the sale of the village, paying the surplus proceeds, if
allY, to the mortgagor. Theycould not make such a decree tho
foundation of a transfer which should destroy the right of
redemption, supposin g the right of redemption existed. Again,
assuming that Mr . .Forsyth's construction of the instrument is
the correct one, and that it is to be treated as a bai-bil-wafa, their
Lordships would have equal difficulty in saying that the interest
under that bai-bil~wafa has become absolute, as Mr. Forsyth
contends it has. The ~rgumeut, indeed, involved this proposition,
that inasmuch as the Bengal Regulations have not been intro­
duced generally into the Central Provinces, a 'conditional sale
must be taken to becomeabsolute on the failure of the mortgagor
to pay the mortgage debt on the day fixed, and that the mort­
gagee is under no obligation to take any proceedings by. way
of foreclosure. In support of that proposition Mr. Forsyth
relied upon the decision of this Board in the case of Pattabhiara­
rnier v, Vencatrow Naicken (1). If this contention were correct,
it would be unnecessary to consider whether the proceedings
actually taken had the effect of destroying the equity of
redemption) since after the day fixed for the payment of tho
mortgage money, the interest of the mortgagees had ipso facto
become absolute, and there was no such equity to destroy. It
has already been observed that in such a case their propel'

(1) 7 B. L. R., 136; S. V., 13 Moore's I. A. 560.
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remedy was a suit :for posseesioa, and not such a suit as that _
which they actually brought, But their Lordships have also
to observe. that the case cited by no means laid down broadly
that out of 'the Regulation Provinces of Bengal-those provinces
to which the Bengal Regulation law strictly and in all its fulness
applies-s-the Tule laid down was to be adopted. it is said
distinctly at the end of the judgment, " it must not be supposed
that in allowing this appeal their Lordships design to disturb
any rule of property established by J u~icial decision so as
to form part of the law of tl,e forum, wherever such may pre-
vail, or to affect any title founded thereon." In the province
of Madras, which is governed by 'a. body of Regulations or its
own, it may well have been assumed that if those Regulations
do not prescribe forms of foreclosure similar to those of Bengal.
uo such forms have been introduced. But the Judicial Com-
missioner, who decided this case, in his judgment clearly assumes
that the law of foreclosure, as it obtains in the Regulation
Provinces, is so far adopted that it is the course of the Courts in
the Central Provinces to allow a time for foreclosure, and that
Borne proceedings must be taken in order to obtain an absolute
foreclosure: and it 11Y upon those who came to impeach his
decision. to show that his ruling was inadcurate. They have
referred us to no law to that effect, and inasmuch as it is
notorious that in the Non-Regulation Provinces a certain dis-
cretion is given to the Courts to apply the principles which
prevail in the Regulation Provinces in the' administration of
justice according to the rules of equity and good couscience,
their Lordships mast, until the contrary is shown, presume that

the law has been correctly declared by the Judicial Com-
missioner, who is the highest legal authority in this particular
province. And if that be so, it is perfectly clear that, there
had been no proceedings before the assignment to the present
respondents, which could in any possible way operate as a
foreclosure of a mortgage by way of conditional sale. A decree
was obtained, which was a mere money decree; there were then
proceedings in. execution irregular and inconsistent with that

decree, but there was nothing which really gave the mort.
£agor the opportunity of coming in and redeemingsoor notice
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__that he would stand foreclosed if he did not redeem before a.

certain time.
It appears, therefore, that upon either view of the instrument

the appellants have failed to show that they had before the
assignment to the present respondents acquired tho absolute

interest in this village, and that the decision of tho Judicial
Commissioner, and of the Conrt of first instance, in this suit

that the respondents are entitled to redeem on payment of the
Bum found due, is correct,

Their Lorpships must, therefore, humbly advise Her Majesta
to affirm the decree of the Judicial Commissioner and dismisy
this appeal.

Agents for the appellants : Messrs. Jl[e1'rirnan and Pike.

FULL BENCH.

Before Str R~iehaJ'(l Coucli, ta., Ch'ief Justice, J'r[I'. Jnslice L. 8. Jac7c801~

J[j'. J·ustice Thew', Mr. Justice A'inslie, anl'}[r. Justice Morri«:
(

]874
April 2~

KRISHNA KISHORE PODDARc'(PLAINTIFF) v. WOOl\fESH CHUN.
DER BOY AND ANOTlU:R (Dlll'jClIDANTS),*

Bol/g, Act III of 1870, 8S, 3 & 5-Tran·ifcr of Decree-Application to se

aeidc Decree-r-Jurisdiction,

When an e.u pm'te'decree of l1 Revenue Court has been transferred to the
Civil Court undo I' the provisions of s. 3 of Bong, Act III of 1870, an appli­
cation to sot aside tho decree must be made to the Civil Court, and not to the
Iiovcnno Court.

'rUE p1aintiIT, on tho 30th J uly 1870, obtained an ero part,
decree against the defendants' father in the Revenue Court.
Subsequent1y, upon an application by the defendants to Bet

aside tho decree, tho Revenue Oourt reduced the amount award­
ed thereby. 'rho plaintiff appealed to the Additional JUdge,
lIl'giug that the HeveuuG Court had DO jurisdiction to entertains

'" Special Appeal, No. 1601 of 187;), from a decree of the Additional
Judge of Zilla Backergunge, dated the 5th of February 1873, confirming

:1 docree of tho Deputy Collector of Madarecpore, dated the 30th of
Novenibur 1&71.


