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GOKULDOSS anD aNoTHER (DEereNnants), . KRIPARAM axp oTHERS
{ PrarvTIFrs).
[On appeal from the Court of the Judicial Commissioner, Central
Provinces, India.}

Mortgage— Bai-bil-wafa—Construction—Foreclosure in the Central
Provinces— Proprietorship—Settlemont—Res Judicata.

By o bond dated 10th February 1857, a certain village was mortgaged by
one (& to the appellants and their father as security for & loan ; the bond
providing that, if I fail to pay the money as stipulated, I and my heirs shall
without objection cause the settlement of the gaid village to be made with
you.” The interest of @ in the village was described as that of amalguzar,
and his proprietary right therein was declared by the Revenue Authorities
shortly after the execution of the mortgage, but his payments of Revenue
being in arrear, the Board of Revenue granted o lease of the village for
ten years to the appellants’ father. The mortgagees in a suit on the bond
obtained the following decree on 3rd November 1860:—*“ As the defendant
acknowledges the plaintiffs’ claim, it is ordered that a decree be given to
the plaintifts for principal and interest and costs against the defendant and
the mortgaged property.,” In proceedings in the Civil Court taken under
this decree, the mortgagees asked for possession of the village, and obtained,
on 17th July 1862, an orger in pursuance of which they were put in
possession, an appeal by G being rejecjed. @ ook various steps to recover
possession of the mortgaged property, or a declaration of his propiictary
interest therein, but failed in his endeavours ; an application for a grant of
the proprietary right in the village, and an appeal from an order cancelling
his potte, being rejected by the Rovenue Authorities on 8th December
1864, and 27th July 1865 respectively ; and on 12th August 1867 G conveyed
the village by deed of sale to the respondents. In a suit brought by
them to redeem the mortgage and obtain possession of the property.

Held the suit was not barred by the order of the Civil Court of 17th July
1862, nor had the orders of the Revenue Officers of 8th December 1864
and 27th July 1865 effected such a transfer of any right which G might have
bad to the appellants, as to render the sale to the respondents invalid

Held also thab the effect of the bond was to create a simple mortgage,

and not a conditional deed of sale; and that the proceedings taken under
the decree of 3rd November 1860, and the order made therein of 17th July
1862, by virtue of which the mortgagees obtained possession of the
mortgaged property, did not operatc so as to eoxtinguish the right of
redemption,
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The rule that a bai-bil-wafa does not become absolute upon breach of
the condition as to payment, without proceedings for foreclosure, obtains
in the Central Provinces of India.

Pattabbhiramier v. Vencutarow Naicken (1) distinguished.

ArrraL from a decision of the -Judicial Commissioner of the
Central Provinces, dated 1st July 1871, reversing a decision of
the Commissioner, dated 14th April 1871 and affirming the
original decision in the case passed by the Deputy Commissioner

-on the 16th February 1871.

The snit was brought by the respondents for redemption of a
mortgage, and for possession, of a certain village which had been

.conveyed to them by deed of sale dated 12th August 1867,

executed in their favor by one Gujraj Singh. The facts were as
follows :—-Ou 106k February 1857 Gujraj Singh mortgaged the
village in suit to the appellants and their father (since deceased)

‘to secure aloan of Rs. 1,049-8 : the mortgage-bond containing
‘the following provision :(—‘“As security for the above loan I mort-

gage the village of Gobra on this condition ; that if I fail to pay

‘tho money as stipulated, I and my heirs shall without objection

-causo the settloment of the said village of Gobra to be made with
you.” 'The dnterest of Gujraj in the village was described in
the bond as that of a malguzar, and he was shortly after the
execation of the mortgago declared by the Revenue Authorities
‘to have the proprietary inter est in the subject of the mortgage 5
‘but his payments to the Board of Revenue having fallen imto
‘arrears, & lease of the village for ten years was granted to the
father of the appellants. On 3rd November 1860 the appel-
lants, in a suit brought by them on the bond, obtained the fol-
lowing decree in the Court of the Sudder Ameen of Jubbulpore :—
«¢ As the defendant acknowledges plaintiffs’ claim, it is therefore

‘ordered that decree be given to the plaiutiffs for principal and

interest and costs against the defendant and the mortgaged pro-
perty.” After allowing some time to elapse, the appellants in
.proceedings taken under this decree prayed that they might be
put into possession of the mortgaged property ; and in pursuauce

.of an order of the Deputy Commissioner, dated 17th July 1862, in

whichheexpressed an opinion that the village was “distinctly mort-

1) 7 B. L. R, 136 ;8- C..13 Moore’s 1, A., 560.
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gaged and pledged.”’ they obtained possession thereof ; an appeal
brought by Gujraj from the decision being on 3rd March 1863
rejected by the Judicial Commissioner. Various steps were

taken by Gujraj Singh to recover possession of the mortgaged.

property, or to obtain a declaration of his proprietary right
therein; but his endeavours were unsuccessful. These steps
shortly were, an application to the Revenue Board, pending. the
appeal in the suit on the bond, that the village should be restored
to him, which was rejected ; an application in 1864.to the Settle-
ment Department for a gra.ﬁt. of the proprietary right in the
village which application was refused on 8th December 1864
and the mortgagor’s potta was cancelled, on the ground the
village had been sold to the appellants under the decree of the

Civil Uourts, and a potta granted to the appellants, an appeal from -

that decision by Guojraj being rejected by the Settlement Officer
on 27th July 1865; and lastly a petition in 1857 to the Civil
Court on the expiration o®the ten years’ lease to the appellants’
father, for a release to him on his satisfying the mortgage debd,
which was also rejected.  CGtujraj shortly afterwards exeonted the
deed of sale uader which the respondents claimed the property.

On 6th  October 4867 the respondents brought the present:

guit in the Court of. the Daputy Commissioner of Jubbul-
pore to redeem the mortgage and recover possession of the
village. The appellants pleaded that the mortgage had beco™®
foreclosed, to which.the respondents” answered that the alleged
order of foreclosure was made in. execution, and not in the
original suit. The suit was dismissed by the Deputy Commis
sioner on the ground that the question at issue had been decided
in proceedings to which Gujraj Singh had been a party. The
Commissioner confirmed this. order, but the Judicial Commis-
sioner remanded. the case for trial on its merits to the Commis-
sioner, and subsequently to the Deputy Commissioner, who, on
the 16th February 1871, held that the possession ordered to be
given by the decree of 3rd November 1860 . meant a possession
until the mortgage debt was liquidated, aud nob a permanent
possession. of full proprietorship. On the 14th April 1871 the
Commissioner reversed this decision, but, on the (1st July 1871),
the Judicial Commijssioner restored the decisiones of the Deputy
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Commissioner holding that the decree of the 3rd November 1860

GoliULDOSs did not warrant a permanent transfer of the property to the
Knmnm appellants, and that under the order of 17th J uly 1862 no such

transfer had been made. He, however, granted a certificate
unders.l, Act II of 1863, that the case wasa fit ome for
appeal to Her Majesty in Council.

Mr. Forsyth, Q.C., and Mr. Stallard, for the appeliants, con-
tended that the suit was barred as being res judicata ; that it
was barred by the ordefs of the Sattlement Department, dated
8th December 1864 and 27th July 1865; and that on the evi-
dence the possession given under the execution proceedings was
a permanent snd absolute possession, and the respondents took
nothing by their purchase from the mortgagor.

As to the mortgage doed the learned Counsel contended that,
according to its true construotion, it amounted to a bai-bil-wafa,
and that the appellant’s interest under it had become absclute
without the necessity of foreclosure proceedings; see Patfa-

bhiramier v. Vancatarow Naicken (1).

[Se]

The respondents did not appear.
The judgment of their LorpsHIPS was as follows :—

This is an appeal from the Central Provinces of India; and
the question is whether the decree of the Judicial Commissioner
of those Provinces was right in holding that the respondents
were entitled to redeem a certain village, in which the appell-
lants contended that, though they were originally mortgagees,
they had acquired an absolute interest. The nature of the
property is some what peculiar. On the face of the mortgage,
the mortgagor, one Gujraj, is described as malguzar of the
village, and, it appears, that, previous to and at the date of the
instrument, the interest of a malguzar was not exaotly that of
proprietor. Five days, however, after the execution of the
mortgage,—that is to say, on the 15th February 1857, the law
having been modified, Gujraj was declared, by the Kevenue
Authorities, to have the proprietary interest, and we must,there-

(1) 7.B.L. R., 136; 13 Moore’s I, A,, 560
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fore assume that his interest in the village was capable of being 1873___
disposed of either by mortgage or sale. The titlo of the Goxurposs

respondents is founded on a deed of sale executed by Gujraj,
on the 126h August 1867, and having thus acguired whatever
intevest then remained in him, they brought the present suit o
redeem the mortgage ; and the only substantial question between
the parties is, whether, by reason of the proceedings which are
about to be reviewed, the appellants had acquired the absolute
interest in the property, so that at the»date of the sale to the
respondents there was no right of redemption capable of passing
from Gujraj to them.

v.
KRrIraran,

Their Liordships think it will be convenient, before they
consider thLis question on its merits, to dispose of two prelimi-
nary points, in the nature of issues in bar of the suit which
were raised in the Courts below, but have not been pressed
very strongly here at the bar. The first was in the nature
of a plea of res judicata, being in effect that, in the course
of the miscellaneous proceedings had in execution of the
decree of the 3rd of November 1860, there had been such an
adjudication upon the rights of the parties, that unders. 2 of
Act VIII of 1859 thé present suit was not cogopizable by the
Court. This was decided in the first instance in favor of the
appellants, but the decision of the Officiating Deputy Commis-
sioner, although affirmed by the Commissioner, was, on special
appeal, roversed, and in their Lordships’ judgment correctly
reversed, by the Judicial Commissioner. They entirely concur
with the last- named officer in the opinion that the present cause
of action wviz., the right to redeem, was not heard and deter-
mined in the course of the proceedings in question ; and,
consequently, that whatever may be the effect of the latter,
they did not constitute a bar to the hearing of the present suit
within the mesning of the 2nd soction of Aet VIII of 1859.

The other point raised was in effect that a settlement of the
village made by the Revenue Officers with the father of the
appellants had so taken the proprietorship of the village out of
Gujraj and vested it in the other party, as to make the sale by
the former to the respondents utterly invalid. This point, after
repeated remands aud appeals, was ultimatoly disposed of in
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favor of the respondents, and, as thetr Lordships think was,

Gogorvoss  correctly decided in their favor. It is unnecessary to go at any
Km,:xm_ length into the consideration of this' question, because one of

the Judges, a Mr, Grant, who seems to have had considerable
experience as & Settlement Officer, and whose decision was
generally in favor of the appellants, fairly admitted not only
tbat it had been conclusively disposed of by the Jadicial Com-
missioner, but that the settlement proceeding, in his opinion,
could have afforded no bar to the suit, inasmuch as the Settle-
ment Officers have mno power to deterwine qnestions of title.
Therefore that point may also be treated as ouat of the }present
appeal,

Upon the merits the first question to be considered. is what
wag the effect, and what the true construction of the instrument
of mortgage? It has been treated by several of the Judges in
the Courts below as a bai-bil-wafa, or deed of conditional sale,.

‘and that is the construction which the learned Counsel at the

bar have to-day put upon it. Their Lordships, however, are by
no means satisfied that it is a security of that character. The
word “*sale ”” is never used throughout the instrument. The
security i3 deseribed in terms as a mortgage of the village of
Gobra, and the only passage from which any inference that it
was in the nature of a deed of couditional sale can be drawn ig&
the final sentence, *‘that if { fail to pay the money as. stipulated,
1 and my heirs shall without objection cause the settlement of
the said village of Gobra. to. be made with you.”” Now, upon
that it is to be observed that when the deed was executed the
consent of the Revenue Officers would have been required in
order to carry out such a stipulation ; that the proprietary right
of the mortgagor had not then been declared in the terms in
which it was afterwards declared ; and that, supposing it had.
been so declared, the instrument would not, like an ordinary
deed of conditional sale, have imported in terms a sale of the
interest of the party which was to. become absolute and conclu-
sive upon his failure to pay the stipulated sum. at a certain date.
Such a contract would, independently of any rule of law to. tha
contrary, execute itself, and the remedy af the party upon it
would, if he were out of possession, be a suit for possession,
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Their Lordships, Therefore, in construning this insttument,
incline to the opinion that the effect of the document was to
create a simple mortgage hypothecating the right of the party
in the village of Gobra, and that the deed was not meant to
operate by way of conditional sale. That this was the coun.
struction originally put upon the instrument by the mortgagees
themselves seems to their Lordships perfectly clear from the
first proceeding which they took to enforce it. They brought
a suit for the recovery of the mortgago debt, and obtained a
decree for the satisfaction of the amount decreed either by the
defendant himself or out of the mortgaged property. That is
the only construction which their Lordships can put upoun the
decree of 3rd November 1860. T'he decree, however, was not
executed in that way. After two years’ delay, the mottgagees
applied for ‘execution of their decree, but in a different way.
After stating that the money had not been paid according to
the decree, they say the enforcement of the condition of the
bond is mnow just, and therefore they pray that the full
possession of the village may be given to them in perpetuity
aud the defendant be released from liability under the decree.
These proceedings difer entirely from thoge which would have
been had by parties cutitled uilder a deed of conditional sale to
an absolute interest. If the law did not impose upon them the
necessity of taking procecedings for foreclosure, they would have
brought their suit for the possessioﬁ of the estate. If the law
required them to take proceedings for forecq'losure, they would
have taken such proceedings, and after forclosure would have
sued for possession ; or possibly, having regard to the nature of
the propersy and the terms of instrument, they might have sued
to compela specific performance of the undertaking of the mort-
gagor to cause a settlement of the village to be made with them.
But they certainly would not have sued for the mortgage debt,
or taken a decree in the form of that of the 3rd of November
1860.

It is, however, argued that the substantial effect of the
proceedings, taken in execution of this decree, was to desiroy
any right of redemption which may previously have existed.
It is not necessary to go in detail through those voluminous
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proceedings. Their Liordships are not prepared to say that it
was not the intention of the mortgagees to obtain, or even of the
authorities who executed the decree to make, by means of those
proceedings, such a permanent transfer as would extinguish to
the mortgagors of the village the right of redemption. Buttheir
Lordships fully concur with the Judicial Commissioner in the
conclusion that the decree did not warrant such a permanent
trausfer to the vespondents ; and that the Courts, in executing
the decree, did not, and could not effectually make such a
transter. If the construction which they are disposed to pub
upon the instrument is correct, if the security was in the nature
of a simple mortgage, the proper course for the mortgagees to
pursue was to raise the amount for which they had obtained a
decree by the sale of the village, paying the surplus proceeds, if
any, to the mortgagor., They could not make such a decree the
foundation of a transfer which should destroy the right of
redemption, supposin g the right of redemption existed. Again,
assuming that Mr. Forsyth’s constraction of the instrument is
the correct one, and that it is to be treated as a bai-bil-wafa, their
Lordships would have equal difficulty in saying that the interest
under that bai-otl~wafe has become absolute, as Mr. Forsyth
contends it has, The argument, indeed, involved this proposition,
that inasmuch as the Bengal Regulations have not been intro-
duced generally into the Central Provinces, a conditional sale
must be taken to become absvlute on the failure of the mortgagor
to pay the mortgage debt on the day fixed, and that the mort-
gagee is under o obligation to take any proceedings by way
of foreclosure. In support of that proposition Mr. Forsyth
relied upon the decision of this Board in the case of Pattabhiara-
mier v. Vencatrow Naicken (1). Ifthis contention were correct,
it would be unnecessary to consider whether the proceedings
actually taken had the effect of destroying the equity of
redemption, since after the day fixed for the payment of the
mortgage money, the interest of the mortgagees had ¢pso facto
become absolute, and there was no such equity to destroy. I
has already been observed that in such a case their proper

{1)7 B. L. R., 136; S, C., 13 Moore’s I. A.560.
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remedy was a suit for possession, and nob such a suib as that
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which they actually brought. But their Lordships have also Goxoinoss
to observe, that the case cited by no means laid down broadly Km;‘.&nm.

that out of the Regulation Provinces of Bengal—those provinces
to which the Bengal Regulation law strictly and in all its fulness
applies—the rule laid down was to be adopted. it is said
distinctly at the end of the judgment, «“ it must not be sapposed
that in allowing this appeal their Lordships design to disturb
any rule of property established by Jugdicial decision so as
to form part of the law of tle forum, wherever such may pre-
vail, or to affect any title founded thereon.” In the province
of Madras, which is governed by @ body of Regulations oritg
own, it may well have been assumed that if those Regulations
do not prescribe forms of foreclosure similar to those of Bengal,
uo such forms have been introduced. Buat the Judicial Com-
missioner, who decided this case, in his judgment clearly assumes
that the law of foreclosure, as it obtains in the Regulation
Provinces, is so far adopted that it is the course of the Courts in
the Central Provinces to allow a time for foreclosure, and that
gome proceedings must be taken in order to obtain an absolate
foreclosure: and it lgy upon those who came to impeach his
decision to show that his ruling was inadcurate. They have
referred us to no law to that effect, and inasmuch as it is
notorious that in the Non-Regulation Provinces a certain dis-
cretion is given to the Courts to apply the principles which
prevail in the Regulation Provinces in the » administration of
justice according to the rules of equity and good counscience,
their Lordships must, until the contrary is shown, presume thaf
the law has been correctly declared by the Judicial Com-
missioner, who is the highest legal authority in this particular
province. And if that be so, it is perfectly clear that there
had been no proceedings before the assignment to the present

respondents, whichcould in any possible way operate as a

foreclosure of a mortgage by way of conditional sale. A decree
wasg obtained, which was a mere money decres; there were then
proceedings in execution irregular and inconsistent with thab
decree, but there was nothing which really gave the mort-
gagor the opportunity of coming in and redeeming3;O or notice
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1873__ that he would stand foreclosed if he did not redeem before a -

GoxuLnoss ‘certaln time.

KRI:’!:&RAM., It appears, therefore, that upon either view of the instrument
thé appellants have failed to show that they had before the
assignment to the present respondents acquired the absolute
interest in this village, and that the decision of the Judicial
Commissioner, and of the Court of first instance, in this suit
that the respondents are entitled to redeem on payment of the
sum found due, i cortect,

Their Lorpships must, therefore, humbly advise Her Majeste
to affirm the decree of the Judiciul Commissioner and dismisy
this appeal.

Appeal dismissed.

Agents for the appellants : Messrs. Merréman and Peke.

FULL BENCH.

Before Sir Richard Couch, Kt., Chief Justice, Mr. Justice L. S. Jackson
My, Justice Phear, Mr. Justice Ainslie, anddr. Justice Morris:
KRISHNA KISHORE PODDARS (Prarxtivg) v. WOOMESH CHUN-
DER ROY axp avoruer {Drrrspanrs)®

Bong. Act I1T of 1870, ss. 3 & 5~—Transfer of Decree—Application to se

A] }8541)’ aside Decrec—dJurisdiction.
! -— Whenanex partedecrec of a Revenue Court has been transferred to the
Civil Court under the provisions of s. 3 of Beng. Act I1I of 1870, an appli-

cation to set aside the deeree must bemade to the Civil Court, and not to the
Revenue Court.

o

Tae plaintilf, on the 30th July 1870, obtained an ez part,
decrce against the defendants’ father in the Revenue Court.
Subsequently, upon an application by the defendants to set
aside the decree, the Revenne Court reduced the amount award-
ed thereby. The plaintiff appealed to the Additional Judge,
urging that the Revenue Court had o jurisdiction to entertains

* Special Appeal, No. 1601 of 1872, frem a decrce of the Additional
dJudge of Zilla Backergunge, dated the 5th of February 1873, confirming

= deeree of the Deputy Collector of Madareepore, dated the 30th of
November 1571,



