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1875 t o h a v e a part i t ion of t h e proper ty , t h e part i t ion m u s t b e s u b j e c t 
Modddn to the m o r t g a g e s of t h e t h r e e a p p e l l a n t s t o t h e e x t e n t of 8 a n n a s 

G O P A L L A L L 0 F ^ Q E N J ; j r e p r o p e r t y . 

M U S S A M O T The appe l lants are e n t i t l e d t o the i r costs : b u t , ' a s w e c a n n o t 
^BUTT™" ' a decree m a k i n g the m(nors pay the cos t s , t h e s e c o s t s w i l l 

be dec lared a c h a r g e u p o n t h e p r o p e r t y . 

L t ™ a allowed. 

S ! FULL BENCH. 
BUTTY. 

( 

P O O S U N L A L L Befor* Mr. Justice cMccpherson, Officialii g Chief Justice, Mr. Justice 
SAHOO Jackson, Mr. Justice Pontifex, Mr. Justice Birch, and Mr. Justice Morris. 

M U S S A M U T 

GOWRUN- JAGARNATH SINGH FONE OF TUB DEFENDANTS) V. S H E W R A T A N 
BUITY- S I N G H AND ANOTHER (PLAINTIFFS).* 

May19. Limitation—Appeal—Act IX of 1871, «. 13—Act Till of 18 59, s. 333 

In computing the period of limitation preom ib?d f or an appeal by s 13 of 
Act IX! of 1871 the time frpm which tha perfodmcitt bo token to run is the 
date of the decree appealed against: and tin; days which under that section 
may be excluded are only the days requisite for obtaining » copy of the 
decree. 

But if in any case it is impossible for the appellant to obtain a copy 
the decree, or to obtain a copy of the judgment, in time, the Court, if 
satisfied that the appellant is not to blame, may consider that there ig 
sufficient cause within tho meaning of s. fi, cl. h of Act I X of 1871, and 
may, on an application, admit the appeal after the period of limitation 
prescribed by the Act, 

O u th is appeal b e i n g p r e s e n t e d to bo filed, it w a s s e n t up for 
orders by the D e p u t y R e g i s t r a r w i t h t h e f o l l o w i n g r e m a r k s : — 

"This appeal is w i th in t ime if a d e d u c t i o n be a l l o w e d of t h e 
period taken up in o b t a i n i n g a c o p y of t h e j u d g m e n t a s it u s e d 
to be before the n e w Limi ta t ion L a w ( A c t I X of 1871) c a m e 
into operation, the Court h a v i n g "then h e l d in Hossanee Begum 
v.Dumrce Mahtoon (1 ) that the t erm 'decreo' in s. 333 , A c t V I I I 
o f 1 8 5 9 , inc luded ' judgment . ' 

*Sp«eial Appeal No.1201 ef 1875, from t he Judicial Commissoner of 
Chotft Nagpore,dated 2nd October 1874. 

(1) 2 W- R Mis., 51 
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" The 5 th Bench has, however, since decided in Horil Pat tuck 
v. Bhowaneeram (1) that, with reference to s. 13 of the new 

(1) Before Mr. Justice Markby 
Mr. Justice Birch. 

The 9th March 1874. 
H O R I L PATTTJCK (PLAINTIFF) V. 

B H O W A N E E R A M AND OTHEBS (DE-
FENDANTS).* 

Limitation—Appeal—Act IX of 1871, 
s. 13. 

In computing the period of ninety days 
ander 8. 13 of Act IK of 1871 for filing 
an appeal, the appellant is, as a matter of 
right, entitled to deduct the number of 
days required for taking a copy of the de-
cree only. The word'decree' iuthat sec-
tion does not include the ' judgment.' 

Under the circumstances, however, 
the Court admittad the appeal although 
presented after time. 

Baboo Anund Chunder Ohosal for 
the appellant. • 

The facts of this case are suffi-
ciently set out in the judgment of the 
Court, which was delivered by 

MARKBY, J.—In this case the judg-
ment was delivered in the Court be-
low on the 16th of September 1873. 
On the 1st of November the appel-
lant asked for a copy of the judgment 
and decree. The judgment was de-
livered to him on the 24th, and the 
decree on the 19th. On the 7th of 
January he filed bia appeal in this 
Court, and it was returned to him as 
being too late. An application is now 
made to us to admit the appeal. 

The appellant contends that he is 
•within time. From the 16th Septem-
ber to the 7th of January is one hun-
dred and thirteen days. The law fAct 
of 1871 IX, s. 13 and Sched i, art. 
163) says—that the time allowed for 
filing an appeal is ninety days from 

and tho date of the decree 
againstj but that in computing the 
period of [limitation the day on which 
judgment was pronounced and the. 
time required for obtaining a copy of 
the decree, sentence, or order appealed 
against shall be excluded. Excluding 
the time occupied in obtaining copy of 
this deoree,—naraily, eighteen days,— 
the appellant would sfill be too late. 
The appellant, |however, contends 
that the time required 'for obtaining 
a copy of the judgment is also to be 
excluded ; and he argues that in the 
above provision of the law the word 
'decree' idcludes the 'judgment' also. 
Considering that the word ' judg-
ment' is nsed in the very same section 
as distinguished from * decree,' I can 
hardly think^his to be the case. The 
word* ' judgment' and ' decree* are 
not generally used in the Code in the 
same signification, and when both are 
intended, both are expressed, as, for 
example, in s. 198. Nor do X think 
the sense of the section requires this 
construction. I think the main ob-
ject of the Beotion was to provide for 
any delay there might be in drawing 
up the deoree after the judgment was 
pronounced, the exact form of a de-
cree being often a matter of consider-
ation and discussion after the judg-
ment has been pronounced. 

Of course if there were such delay 
that the appellant could not comply 
•frith the requirements of art. 163 he 
would have good ground for claiming 
the indulgence of the Court, 'but 1 do 
not think that, as a matter of right, he 
can claim to deduct 'more than the 
time required lor obtaining a copy of 
the decree. 

187S 

JAGABNATH 
SINGH 

v. 
SHEWBATAN 

filNQH. 

•Application lor adraisiion of special appeal. 
37 


