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for the same reason these monies did not pass under the subse-
'WINTER  quent insolvency of Gartner,
.Gangimn. On these grounds, L am of opinion, that the plaintiffis entitled
to the order prayed for, viz., that the money remaining in the
hands of Mr. Cochrane he paid to the Comptroller General of
Accounts to the credit of this cause.

The plaintiff is entitled to the costs of this application against
the defendant, as part of the costs of the execution.

Attorneys for plaintiff : Messrs. Judye and Heclkile,
Attorney for Mr. John : Mr. Carapiet.

———a

Before My. Justice Markby.
1863 Ix THE MATTER oF TIETKINS, ax INSOLVENT.

July 18, Jurisdictione=Residence=Insdvent Act (10 § 11 Vie., e. 21.), s, 5—Lettera
Patent, 1865, s.18.

The petitioner came down from Cawnpore, where he had resided for soms
time, to Calcutts, %o file his petition. He stated that he intended to settle
in Calcutta on obtaining his discharge. Held, tliat his being in Calcutta
under these circurmstances did not constitute residence. Held also, that by
8. 18 of the Lotters Patent, the jurisdiction of the Insolvent Court has been
narrowed {0 the Bengil Division of the Presidency of Fort William, i e.,
that portion of the Presidency over which the aunthority of the Lieutenant-
Governor of Bengal extends.

Semble—Under 8. 5 of the Iusolvent Aect, the residence of the petitioner
must be within the local limits of the Ovdinary Original Jurisdiction of the
High Court.

Ox the hearing of the petition of Tietkins, an insolvent, a
preliminary objection was taken that the Cowrt had not juris-
diction to entertain the petition of theinsolvent, on the ground
that he was nof resident within the jurisdiction, within the

meaning of section 5 of the Insolvent Act.

Mr. Woodroffe for the petitioner.

Mr. Kennedy and Mr. Lowe for opposirg creditors,

The facts of the case sufficiently appear in the judgment,
Margsy, J.—I am satisfied that I have no jurisdiction
in this case.
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By,11 and 12 Vi, c. 21, section 3, jurisdiction in insolvency
is conferred in two cases: First, in the case of any person who
shall be in prison, &c., Secondly, in the case of a person “who
shall reside within the jurisdiction of any of the Supreme Courts
at Calcutta, Madrag, and Bombay, respectively.”

If, on the 12th May 1868, when his petition was filed, the
petitioner was resident in Calcutta, that of course would be
quite sufficient to give jurisdiction. I am, however, satisfied on
his own evidence that he wag not.

1t is said that in the case of In re Wharton (1), Mr. Justice
Phear expressed an opinion that there could be no residence
in the case of a person who came within the jurisdiction merely
to take the benefit of the Act. What that® learned Judge pro-
bably did hold was, that when the petitioner comes within the
jurisdiction simply for the purpose of filing his petition, his
s0 being within the jurisdiction for such purpose, did not con-
stitute residence. But I do not understand him to have held,
nor do I hold, that coming within the jurisdiction for the purpose
of taking up his residence and filing his petition, would not
constitute residence.

The petitioner, in this case, came to Calcutta on purpose to
file his petition, but did he also come to reside here? In my
opinion, he did not. He had a residence in Cawnpore where he
had been living for the last four years. He came down to
Calcutta to file his petition, and stayed eight days at a Hotel.
But he left his wife at Cawnpore, and does 1ot appear to have, in
any way, abandoned his residence at that place. It is true, he
says, that he intended to reside and carry on husiness in
Calcutta, if he got through the Court, and that he never
contemplated the possibility of his failing to get through.
But intention as to the future will not constitute residence, aund
he has failed, to my mind, to show that he had taken up his
residence here. On the contrary, we find him, a few days wfter
the filing of his petition, leaving Calcutta and taking up a
temporary residence elsewhere. This case much resembles that
of In re Dillon (2), lately decided by me in this Court, where

{1) 6th May 1867punreported, (2) Unreported,
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the petitioner intended to reside here in acertain event, but had
not yet taken up his residence.

But it is contended by the counsel for the petitioner, that
according to the true construction of the Act, whether his resi.
dence be here or elsewhere, the petitioner does reside within
the jurisdiction ; that * jurisdiction’ must not be taken to wean*
“original jurisdiction;” that the petitioner is a European
British subject ; and that the power of the Court over European
British subjects extends over the whola Presideney of Bengal.

I am aware that this view is said to have been held by a late
Chief Justice of this Court (1); but the construction has always
appeared to me to he unnatural, and to be one that does violence
to the words of the section.

If this were the meaning of the section, it would be necessary
to add words “ who being a European British subject;” other-
wise any native resident in the Presidency of Benal might
apply for his discharge. Nor would this be sufficient, Other
words would have to be added to include the case of a person
not a European British Subject, residing within the original
jurisdiction. But even supposing this wide construction could be
put upon section 5, and that at the time the section was passed
the Court had this wider jurisdiction, still that jurisdiction would.
1o longer exist under the present Charter.

By the Charter of 1862, s. 17, “ the High Court and any such
Jutige™ (4. e. sitting in insolvency) ‘“sball have and exercise,
whether within or without the Bengal Division of the Presidency
of Fort William, such power and authorities with respect to
Original and Appellate Jurisdiction and otherwise as are consti-
tuted by the laws relating to insolvent debtors in India.” But in
section 18 of the Charter of 18035, the words are different: ¢ the
said High Court, and any such Judge thereof, shall have and
exercise within the Bengal Division of the Presidency of Fort
Willam,” &c. By this section, the urisdiction is narrowed to the
Beungal Division of the Presidency, by which I undeistand that

(1) The ease vefoerred to by the 1851, in which he admitted the peti.
learned Judge is an unreported case tion of a Kuropean British Subject
which came hefore Sir L. Peel, sitting residing at Int-ly Geyoud the local
as Commissioner in imsolvency in limits of this Court.
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portion over which the authority of the Lientenant- Governor of
Bengal extends. It should be borne in mind that this alteration
was probably made in contemplation of tho institution of a High
Court of the North-West Provinces, and with a view to giving
that Court an insalvency jurisdiction.

If, then, the wider jurisdiction (extending over the whole of
the North-Western Provinces) contended for by the counsel for
the petitioner, even existed, it has clearly ceased to exist since
the Charter of 1863. It is clear, that the present jurisdiction
does not extend beyond the limits of the Bengal Division of
the Presidency, and it is equally clear that Cawnpore (the resi-
dence of the petitioner) is out of those limits. I have, therefore,

no alternative, but must dismiss the petitién for want of juris-
diction,

Attorney for the petitioner: Mr. Orr.

Attorneys for opposing creditors : Messrs, Robertson and Payne,

Before My, Justice Markby,

THE SECRETARY OF STATE » THE ADMINISTRATOR
GENERAL OF BENGAL.

Escheat —Territorial Law of India.

The illegitimate son of an Eoglishman by a Mahomedan woman died
intestate without lawful issue, leaving him surviving his mother, his mistress,

and seversl illegitimate children. Held, that his property passed to the
Crown in defanlt of heirs.

The Territorial Law of British India is a modified form of Hnglish Law.

Tais wasa suit by the Secretary of State against the
Administrator-General and the mother, mistress, and illegitimate
children of a deceased bastard, for a declaration that the gra
perty of the deceased passed to the Crown in default of heirs,

My Eglinton for the plaintiff.

Mr. Kennedy and Mr. Cowell for the AdministratoreGeneral.
Mr. Woodroffe for Oomda Khanwm, the mother of the deceased.

Mr. Lowe for Sona Bibi, the mistress of the deceased, and his
children by her.
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