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Before S·il' BaJ'l/,6S Peacock, Xt., Chief Justice, ana Mr. Justice Phear. 1867 
Sept. 5. 

KHETTRiMOHAN CHA.TTERJEE. ApPELLA.NT, v' KISORIMORAN ----­
BOSE, R.E8PONDEXT. 

Mort.lJa[Je~-Dcbt--Cu.ts-Act XXVI. of 1864, s. 9. 

In a. suit, by a mort gag'M. tha prayer of th'l plaint was for a decree fol' RIr. 
300 with interest., and for forecloBur~ or sala in default. of payment,-BI1IIi' 
that it was an action within slICt.i&n 9 of .Act XX VI. of 1861, "lid, therefore, 
the plainti ff was trot entitled to cost s. 

Tms was a suit to recover the sum of Rs. 300, with interest 
at the rate of 1 ~ per cent. per annum, which the plaintiff alleged 
to be due to him on a mort.gage, dated 31st May 1866; and in 
default of p:tyment, tIlC plaint prayed for foreclosure or sale 
e:f the mortgagca property. 

The ccfendant did not appear, and a decree was made for the 

plaintiff in the terms of the plaint. 

1>1 r. Woorll'o.tfe for the plaintiff, then applied for costs, and 
contended, that the Small Cause Court bad no jurisdiction in the 
suit; awl that it, therefore, diJ. not come within section 9 of A.ct 
XXVI of 1864>. 

'fhe judgment of the lower Court was delivered by 

NOR~UN, .J.-I am of opinion that the plaintiff is not entitled 
to costs. This is really an action of debt. Possibly, if it had 
l)('cn f>olely and simply a sui t for foreclosure, the plaintiff 
might havo sought a remedy, which the Small Cause Court could 
not gi-,e. But here foreclosure is merely asked for as an alter­

native remedy. The debt claimed is under 500 rupees; and, 
therefore, under the 9th section of Act )(."'{VI. of 1864, the 
plaintiff is not entitled to costs. The word: action' in the 9th 

section is not confined to action at law, \V bch was the construc­
tion put on section 101 of Act IX. of 1850. The case of 
loJritytwJoy Dutt v. Kamini Dalii (1) is very shortlyreported; 
it scem:; opposed to the decision of Sir Lawrence Peel, in &he 

case of Radltamani v. Anandamayi Debi (2). 

(1) 1 Ind. Jar, N. S., 95. (2) 1 Gl\lIpCl"1I S. O. 0. »"1 5l 



!8 mGR OOURT OF JUDICATURE, CALCUfTA. [B. L. B1 

1867 The plaintiff appealed on tbe following grounds: 1st, that tbe 
KHETTRA. learned Judge was wrong in bolding that the plaint did not seek 

:KQHAN CHAT. fi ' I' f b 
'lERJEE or equltable re Ie as etween mortgagor and mortgagee by way 

'D' 'II. of foreclosure or sale, which could be only granted by this Court. 
A.ISORIMoHA!i 

Bosil. 2nd, that the learned Judge was wrong in holding that the relief 

1867 
Sept. 5 

sought for by the plaintiff in this suit could have been granted by 
the Court of Small Causes. 

Mr. IVoodroffe for appellant. 

The judgment of the Court was delivered by 

PBACOCK, C. J.-I think there is no reason for interfering 
with the judgment. The plalntiff might have brought his suit 
in the Small Cause Court for the sum due on tbe mortgago, or 
he might have exercised ihe power of sale under it. 

JUdgmen' affirmed. 

Btfore Sir Barnes Peaoock, Kl., Chief hstice, ana Mr. Justice Plte(Jr. 

KANORAR DAB AND OTHERS, AI'P&LLANTS. 'tl. BUAGABATI DASI, 
RESPONDlCN'l' 

See a)so In a suit by a Purda lady to set aside a bill of sale, execution of which by 
15B.L. B.183 her had been obtained by collusion and fraud, the Court admitted parol evi~ 

dence to show that the bill of sale W3.1 intended by her to operate only as a. 
mortgage, 8J;ld to vary the rate of interest therein stipulated for. 

Tltlc plaintiff in this suit prayed, that ~he defeudants might 
be directed to bring the bill of sale, or agreement for sale, of 
certain premilles in Zig-Zag Lane, in Calcutta, into Court, and 
that the document might be declared to be a security only for 
the sum of Rs. 8,000; and tbat the defendants might account 
for thrents and profits of the premises, and the plaintiff might 
he charged in account on the sum of Rs. 8,000, with interest at 
12 per cent. only, and on payment of what might be a found due 
from her, might have the premises re·conveyed tD her and pos .. 

flession thereof. 




