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1868 before a Court of equity and good conscience. It has been

Beyt  held that, if a person builds upon land jointly belonging io
mnn:,,n DA 4 imself and his co-sharers, and these co-sharers stand by and allow
him to doso without objection, an action subsequently brought by
them to put down the building, would not be allowed by a Court
of justice. The prineiple of this decision is applicable & for-
tiort to the circumstances of the present ease. A right of ease~
ment is much weaker than a right of proprietorship; and, if a
co-sharer caunnet maintain the action referred to above, I de
not see any reason why the plaintiff should be permitted to

maintain such a suit. I would, therefore, decree this special
appeal with costs.

RamMsay

1868 Before Sir Barnes Peacock, Kt. Clief Juskice, and Br. Justice Mitier.
Sepe. 5. DESARATULLA ». NAWAB NAZIM NAZIR ALl KHAN®
Execution of Decree under det X, of 1859—Jurisdicti on of Revenue Courts,

2 obtained & decree against B. for arrears of rent, in respeet of a salesble
tenure. In execution of the deeree, the Deputy Collector of Besirdat
roquested the Cbllector of the 24-Pergunnas to attach and sell any movable
property belonging to B. He, aceordingly, cansed “ eertain houses and bujld-
ings and soma movable properties” belonging to B, to be attached. On s
application by B. to theHigh Court, to set aside the attachment, 4e'2, the
Oollector had no jurisdiction to attach tlre property. Fhe deeree con'd not
be executed by the attachment of avy immovable property except the tenure,
hgfore it was shewn that satisfaction of the decree could not be obtained by
sxecution against the person or movable property of the debtor,

Baboo Bhawani Charan Dutt, on behali of Desaratulla and
others, moved to make absolute a rule nisi granted on the
following petition :

“That Nawab Nazim Sidhi Nazar Ali Khan instituted s

suit, for arrears of rent, agast the petitioners, in the Deputy
Collector’s Court of Chauki Basirhat, in the disirict of

24-Pergunnas ; and ebtained a decres on the 25th of N ovembep
1867'

“That long before the institution of the present snit, the
petitioners bad sold the tenure, for the arrears of which tha

Rule Nisi on Motion, No. 956 of 1365,
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dezree was passed, to one Samiduonisa Bibi, on the 16th of 1868
Falgun 1270 (27th March 1867); and, therefore, they pleaded DEsarsT LA
their non-liability, and prayed that the purchaser, Samidun- Nawam

; M 1 Nazim Nazan
nisa might be made a party o the sait, and a decree passed AcKnan
against her

“That although the zemindar, on several occasions, received
rent from the said Samidunnisa, yet as her name was nof
fegally registered in the serista of the zemindar, a decree was
passed against the petitioners,

“ That, subsequently, in execution of the said decree, the
Deputy Collector of Basirhat, on the 8th May 1868, requested
the Collector of 24-Pergunnas to attach and sell any movable
property belonging to the petitioners.

“ That, accordingly, certain houses and buildings and some
movable_ properties belonging to the petitioners have been
attached, and the Collector of the 24-Pergunnas has fixed the
27th Julyl868 for the sale thereof.

“That the petitioners, therefore, submit that the Collector
before selling the tenure, for the arrears of which the decree was
passed, had mo jurisdiction to attach the buildings and kancha
houses which are immovable and not mevable properties, as
has been supposed by the Collector.”

Upon this application, a rule nise had been issued, on the 25th
July 1868, against the decree-holder, Nawab Nazim, “ to show
cause why the attachment of the property and all saubsequent
proceedings in respect of that property should not be set aside.”

Baboo Ashutssk Dhur showed cause on behalf of the Nawah

Nazim.
The judgment of the Court was delivered by

Peacock, C. J.—We are of opinion that this ruleought to
be made absolute, and that the attachment of the pucka houses,
that is to say, the brick-builf houses, and of the doors and
windows belonrging to the same should be set aside,and the order
directing the sale and all subsequent proceedings thereon.

This is a case in which the Collector had no jurisdiction te
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attach the property, and in which this Court, nnder its general
power of control, ought to prevent the lower Court from doing
that which it has no jurisdiction to do. The attachmentand
sale was pot in the exercise of a power which belong to the
Collector, but in the exercise of a power which was not a$ all
vithin his jurisdiction. The Revenue Courts have mersly a
limited jurisdiction conferred upon them by Act X. of 1359
and this Court, under its general power of control, has the right
to prevent them exceeding that jurisdiction. The full Bench
Ruling, Gobindakumar Chowdhry v. Kvishnakwmar Chowdhry(1),
which was cited, was a case in which the High Court ordered a
Revenue Court to exercise a jurisdiction which belong to it
and which shat Court had refused to exercise. The present is
a converse case, in which the High Court is asked to prevent
the Revenue Court from exercising a power which is not within
its jurisdiction. The property has been attached by the Collec-
tor of the 24-Pergunnas under an order from the Deputy
Collector of Basirbat in that Zilla. A decree had been
obtained by the plaintiff against the defendant, in the Court of
the Deputy Collector of Basirhat, for arrears of rent payable
in respect of a saleable under-tenure ; and in execution of that
decree the Deputy Collector requested the Collector of the
24-Pergunnas to sell any movable property belonging to the
plaintiff. The decree itself, as I understand., was not sent by
the Deputy Collector to the Collector to be executed, but thers
was a mere request from the Deputy Collector to the Collector
to execute the decree by seizing the movable property. If the
Collector acquired jurisdiction in consequenze of that request,
it was merely a jurisdiction to attach wovable property, and
not to attach and sell immovalle property. But independently
of that, I am of opinion that the decree of the Deputy Collector
could not be exccuted by the attachment of any immovable
property except the tenure, before it was shewn that satisfac-
tion of the decree could not be obtained by execution against the
person or movable property of the debtor. Section 86 of Act
X. of 1859 enacts that process of execution may be issned against
eituer the person or the property of a judgment-debtor ; but

(1) No. 530 of 1866; 312 May 1867,
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process shall not be issued simultaneously against both person and 1868

property That section has been repcaled, but substantially re- Ma

enacted by section 17 of Act VI. of 1862 of the Bengal Couneil N

Having laid down that general rule, section 105 enacts that, N»z];ﬁv‘g?ﬂm
p the execation of #® decree for the payment of money under ALl KHAN
ia Act, not being mouey due as arrears of rent of a saleable

under-tenure, the judgment-creditor may apply for execution

against any immovable property belonging to his debtor, if

sutisfaction of the judgment cannot be obtzined by execution

against the person or movable property of the debtor within

the district in which the suit was institcted. This decree being

for money due for arrears of rent of a saleable under-tenure,

falls within the exception in section 109, and we must, there-

fore, ascertain how the money may be obtained by execution.

Section 109 shews clearly, that, as a general rule, process of

execution for a mohey-decree under Act X.,is not to be levied

in the first instance by attachment of immovable property.

The Legislature seems to have been avxiousto guard against

the sale of immovable property in execation of decrees of the

Revenue Courts, under Act X. of 1859, until the movable

property should have been first exhausted. Section 105, how-

ever, forms an exception to that rule, and provides that, “if the

Jecree be for an arrear of rent in respect of an under-tenure,

which, by the ticle-deeds or the custom of the country, is trans-

ferable by sale, the judgment-creditor may make application for

the sale of the tenure, and the tenure may thereupon be bronght

to sale in excution of the decree, according to the rules for the

sale of under-tenures for the recovery of arrcars of rent duein

respect theveof, contained in any law for the time being in

force.” But then it provides that * no such application shall be

received when a warrant of execution has been previously issued

against the person or movable property of the judgment-debtor,

so long as such warrant remaius in force,” from which I infer

that the Legislature considered that, under the provisions of

Act X. of 1859, no other execution could be issued before the

application to sell the under-tenure excep an execution against

the person or movable property of the debtor. I can scarcely

conceive that the Legislature, if they had considered that anm
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1868 attachment of the general immovable property of the debtor
DussravurLa might be made in the first instance, would not have provided
N:v}n that the under-tenure should not be sold so long as a warrant
Nazim Nazae should remain in force against the other immovable property:
4zt Kuaw, as well as when a warrant should remain in force against the
movable property. I, therefore, think that even for arrear
of rent of a saleable under-tenure, the other immovable pro-

perty of the debtor cannot be attached in the first instance.

The Legislature then proceeds in section 105: ¢If after sale
of an under-tenure any portion of the amount decreed remains,
duo process may be applied for against apy other property,
mevable or immovable, belonging to the debtor; and any such
immovable property may be brought to sale in the manner
provided in section 110 of this Act.”

Tho only exception, then, which the Legislature intended to
make to the general provisions contained in section 109, was
that in the case of arrears of rent in respect of a saleable
under-tenure, the under-tenure itself might be sold in the first
instance, althongh it was immovable property ; and that if after
the sale of the under-tenure any portion of the debt might
remain due, execution might issue gainst other property, mov-
able or immovable. It did not prevent, even in the case of
arreare of rent due in respect of a saleable under-tenure, execu-
tion against the person or movable property of the debtor, in
the first instance. It appears to me, therefore, that the Col-
lector not having been satisfied that the decree could not be
levied. upon the movable property of the debtor or by execution
against his person, had no jurisdiction to attach the debtor’s
immovable property.

It was conteaded, that there was a proviso in the under-tenure
that the tenure would become void upon a decree for rent being
obtained and remaining unsatisfied for 15 days; and that, conse-
quently, at the end of the 15 days, the under-ténure ceased to
exist, and was not saleable. I am of opinion, however, that the
uader-tenure did not become absolutely void and at an end, ab
the expiration of 15 days, but that it was only voidable at the
clection of the grantor. But even if it were at an end, thab
would not justify an attachment of the general immovable
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property of the debtor, becanse it is only after a sale of the 1868

under-tenure that the immovable proverty, by viriue of sec. DEsSARATULLA
tion 105, becoraes attechable. If the immovable property cen- H;f;mn
not be attached by virtne of section 105, it cennot bz attached Nzi’l‘ﬂé;ﬁﬂ
except under the provision of section 109, and then it can only )
be attached if satisfaction of the debt cannct be obtained against

tha person or the movable property of the debtor. If, there-

fore, the Collector bad been acting under a decree of his own

Court, and not in pursuance of the request of the Deputy

Collector to attach the movable property, it appears to me

that he had no jurisdiction in the first instance to proceed against

immovable property other than the tenure itself.

The rule will be-made absolute weth costs,

Before My, Justice L. 8, Jackson and Mr. Justice Mitter.

RAJA UPENDRA LAL ROY ». SRIMATI EANI PRASANNA. 1868
MAYL#* Sept. 9.

Hindy Law—Adoption of an Only Son.
The adoption of an only son is invalid according to Hinda Law.

Tais was a suit for establishing the title of the plaintiff as
the adopted son of the late Raja Nanda Lal Roy, and for
possession of the property left by him.

The plaintiff alleged that the deceased Raja having had no
issue, bad adopted him as his son, in due form, on the 19th Baisakh
1259 (May 1852), and made bim the heir to all his property ;
that, on the death of the Rajah in Bhadra 1269 (August 1862),
bis widow, the defendant, falsely declared the minor defendant,
Jogendra Narayan, to be his adopted son, and did nbt allow the
plaintifi to take possession of his adoptive father’s property;
that the plaintiff baving attained his majority in Baisakh 1273,
(April 1866) instituted this suit for the establishment of his
right,

The widow, defendant, ¥ani Brahmamayi, contended that
the plaintiff being a minor was not entitled to bring this suit ;

* Regular Appeal No. 75 of 1868, from & decres of the Qfficiating Judge
of Midnapore,





