
203 

1868 
Aug. 26. 

HIGH COURT OF JUDICATURE, CALOUTTa. [B. L. R. 

Bif(jre M1'. Ju~tice L. B. Jackson. and ]Jb' Justice MiUcr. 

BUHa.L SING OBOWDHRYv. DEHARILAL.1$ 

Resisting execution of DeC1·ee-.Act VIII. of 1859,88. 229 9' 230. 

A and B oM,ained a decree for POSs98sion of land against C. On their pro
ceeding to execute their d'~cree. D., who wa~ in po<sessioll. prtlsented a peti
tion to Ihe Moonsiff, complaining' that they were thereby attempting unlawful
Jy to iuterfere with his possession. The case was tried, on remand from the 
Judge, at! a sui t under the provisions of s. 229 of Act VIII. (If 1859. H el d, per 
Jad:son, J. -That as the decree-holder had not complained that the Officer of 
the Court had been obstructed or resiilteu by the claimaut, the case did not 
fall within s. 229 of Act VlIl. of 1859; and. therefore, the Court had not 
j'lIisdiction to t,iLke' summary cognizance of the case. Per Mittel', J.-Th:e 
objection, takeu for the first time Wl special appeal, did not affdcb the merits 
of the cllse or the jurisdiction of the Court. 

BEHARILAL and GA:'<ORILAL had obtained decrees against 
one Mib'ajit Sing, for postlcssion of land of Mouza Farid
pur, on the 19th D~cember 186.'5. Beharilal claimed under 
a mok-urrari potta dated 28th August 1864, from one Rasulall, 
in respect of two-anna-six-dam share of the Mouza; and 
Ganorilal, under a similar potta, dated 2nd October 1864, from, 
one Dularu, in respect of two-anna share of the aforesaid 
l\Iouza. On their seeking to execute their decrees, Than 
Sing, the present plaintiff, preferred an application to the 
l\loonsiff of Behar, complaining that the decree-holders in taking 
out;. execution were atlempl-i'l1,g unlaW/Idly to H i12tm/ere with kis 
possession." The objections stated in his petition were, that 
the decrees held by Beharilal and Ganorilal, as well as the 
mukarrari leases set up by them, were collusive; that they were 
not eutitled to possession of the lands, for that Rasulan and 
Dularu. the alleged lessors of the decree-holders, had executed 
ill favor of the plaintiff a registered mukarrari potta of a 
p. i)r date, viz. the 18th September 186'Z, for their respective 
shares of the Mouza in question; and that under this potta 
the petitioner was all along in possession. He prayed." that 
a complete investigation might b£ made ill the case, and that 
he might be protected from the wrongful interference of the 
decree-holder. " 

.. Special Appeal. No. 464 of 1863, from a decree_of the Principal Sudder 

Ameen of Patna, reversing a decreo of the Moollsiff of that district. 
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The Moonsiff rejected the application of the plaintiff on the __ 18_6_8 __ 
18tb May 18GG, holding that the provision of section 230,BuHAL t'ING 

- _. OHOWDH&Y 
Act "\ III. of 18;>9, was not applIcable to the case, and he 11. 

referred the plaintiff to a regular suit. BEH.U.IL.AI •• 

On appeal, the Judge held, on the 13th February 1867, that 
the application was not under section 230, but under section 229 
of Ad VIII. of 1859, and remanded the case to the Moonsiff 
for trial. 

On remand, Rasu]an and Dularu were macle parties to 
the suit. Beharilal and Ganol'ilal contended that the lease 
propounded by the plaintiff was never delivered to him in 
consequence of his having failed to p~ the consideration-money 
fixed therein; and that the mukarrari pottas which they set 
lJp were actually executed 111 their favor by Rasulaa and 
Dularu in 1864, .rho were in want of money. Rasulan and 
Dldaru supported the allegations of the decree-holders, Be
harilal and GanorilaL The Moonsiff gave a decree for the 
plaintiff 011 the merits. On appeal, the Principal S.udder Ameen 
reverscd this decree. 

'l'he plaiutiff, Than Sing, appealed to the High Court. The 
defendants, decree-holders, under section 348 of Act VIII. of 
1859, raised a preliminary objection, namely that the whole 
prw:eedings \Yere illegal, as there was no complaint made before 
the l\foonsiff that any resistance or obstruction had been offered 
to t.he officer executing the decree. 

Babeo Anu7cul Ohandra },fookerjee (with him Baboo lJem 

Chanrlra BanerJee) for appellant. - Plaintiff's claim is clearly 
contemplated by the provision of section 229. 'The word 
" resistance" referred to in that section, cannot possibly mean 
actual resistance by force of arms, in the literal sense of the 
word. A party, who is in possession of a property on his own 
account, is entitled to seek the benefit of that section, when he 
is appreh.ensive that his possession is likely to be disturbed in 
execution of a. decree held against anothel'. The plaintiff is 
entitled to appeal specially against the deci~ion of tbe Principal 
Suclder Ameen. Whether the provisions of section 229 exactly 
tally with the circumstances of plaintiff's case or not, is imma-
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---- terial, as the defendants cannot point out that they have been 
BUHAL SING in any way prejudiced by the lower Court's treating this case 
CHOWDHRY . . 

v. as one fallmg nnder sectIon 22Y. But the defendants not 
BEHARIL-~ having urged such an objection in either of the Courts below7 

are precluded from raising it for the first time in special appeaJ, 
it is now too late for them to profit by such a technical ohjection. 

Mr.O. Gregory for respondent.-Sections 229 and 230 are 
the two sections that have any bearing on the cas~ of the 
plaintiff. He can come in nnder section 230 of Act VIII. of 
1859 only, when he was disLJossessed of his lands in execution 
of a decree held against a third party. But he does not allege 
that he was ousted by the decree· holders. Therefore, section 230 
is not applicable to his case. Nor can he avail himself of t],e 

provision of section 229. It contemplates a case, where the 
officer deputed to execute the decree informs the Court, that a 

third party other than the jwlgment-debtor, who was in hond 
fide possession of lands (the subject of decree), was offering 
resistance to the carrying out of execution. That section pre
supposes an obstruction or resistance in some shape or other. 
But there is no allegation that the petitioner offered any obstruc
tion to the execution of the decree. Thus plaintiff'.s case does 
not fall within the purview of either of the above sections. 
Therefore the lower Courts acted wholly without jurisdiction 
in treating this case as one contemplated by the provisions of 
either section 229 or 230. 

JACKSON, J.-This case appears to me so clear that, but 
for the contrary opinion of Mr. Justice Mitter from whom I 
am sorry to dissent, I should have no doubt upon it. Section 229 
is the last of four sections of the Civil Procedure Code 
which deal with cases of obstruction to execution of decrees 
for immovable property. The first of these sections (226) is 
in these words: "If in the execution of a decree for land or 

"other immovable property, the officer executing the same 
"shall be resisted or obstructed by any person, the person in 
"whose favor such decree was made, may apply to the Court, 
"at any time within one month from the time of such resistance 

'lor obstructicn. The Court shall fix a day for investigating 
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~, the complaint, and shall sammon the party against whom the __ 18_6_8 __ 
complaint is made to answer the same." Therefore the BUHAL SING 

• 'CHOWDHRY 
etion supposes obstruction or reslstance actully made, and v . 

.1 such case it enables the party in whose favor the decree was BEHA&ILAL. 

made to complain of it, and from his complaint the party against 
whom it is made is to be summoned. It will be seen through-
out these four sections that the person creating the obstruction 
is dealt with, as the party complained of or defendant, in the 
enquiry which is to follow, as the case may be. For sections 
227 and 228 deal with the case in which the party obstructing 
is a defendant in the suit" or some person at his instigation. 
U uder section 227, in such case, the Court'~ may pass such orders 
as may be proper under the circumstances of the case;" and by 
section 228, if the Court be satisfied in such case that the 
resistance or obstn:.dion was without any just cause, it may 
commit the person obstructing to custody. Under section 229, 
we have a different class of cases, in which the person com 
mitting the obstruction is somc one" other than the defendant 
claiming bona fide to be in possession of the pr()perty on his 
own account, or on account of some other person than the 
defendant, " and in these cases the claim is to be numbered aI!d 
registered as a suit between the decree-holder, as plaintiff, and 
the claimant, as defendant j "and the Court shall proceed to 
investigate the claim in the 5;ame manner and with the like power, 
as if a suit for the property had been instituted by the decree-
holder against the claimant, " that is to sn,y, reversing the position 
which the claimant (special appellant) has assumed in this case, 
for he seeks to be dealt with as plaintiff, whereas the claimant 
in section 229 is to he the defendant. 

L ndel' section 230, which deals with a distinct class of cases, 
t,iz., "where any person other than tlle defendant shall be 
dispossessed of any land or other immovable property in execu
tion of a decree, "such person may apply to the Court; and if 
it appeaPt' that he has prohable ground for his application, he is 
made plaintiff, and the (lecree-~lOlder, defendant; and the matter 
is investigated as in a suit so framed That section, it is 
admitted, will not apply in the present case, and the sole question 
is; whether the case can be brought under section 229. 
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J868 It has been said that this objection has been taken now tor 
BCUHAL SING the first time; it ha.s also been said that i:he objection is tech .. 

HOWDHRY 
fl. nical, and one which cannot be entertainzd in conformity wit 

BEHARILAL. section 350 of the Code; and further, that to entertain it no 

would be an act of injustice to the special appellant, because if 
it had been taken in the first instance, the special appellant 
might have gone into the Mofussil, made actual resistance, and 
so committed a misdemeanour. 'With great deference, I think 
that the objection has not been taken too late. The application 
was not made under section 229, but, at least as it was understooa_~ 
and dou1)tless intended, under section 230. The j\Ioonsiff in 
the first instance refused to entertain the application, holding 
that section 230 was not applicable. The Judge decided that 
the application is entertain able not under section 23~, but under 
229, and remanded the case for trial. In this state of things) 

the decree-holder's remedy was, it may be said, by special appeal. 
But it has been held that a party is not bound to appeal specially 
to this Court under a mere interlocutory order, but may reserve 
such objection to be urged in the appeal against tIle final order. 
I think, if the opposite objection had now been made by the 
claimant, namely, that section 230 did apply, it would be now 

in time. 
Now, as to the obscrvation that the objection is technical and 

Ilot entertain able by reason of section 350, the latter part of 
that section is in these words :-" But 110 decree shall be reversed 
" or modified, nor shall any case be remanded to the lower Court, 
U on account of any error, defect, or irregularity either in the 
"decision or any interlocutory order pas~ed in the suit not affect
"ing the merits of the case or the jurisJiction of the COUl't." The 
phrase" jurisdiction of the Court" is, no doubt, one which has 
been very much misapplied, but it is fully applicable in this 

case. The question which the special appellant desired to briflg 
under the cognizauce of the Court, was one which had :r'nt been 
investigated in the previous suit. It was 011e which, if he 
desired to have it investigated under ordinary circum3tancc3~ 

he ought to have brought in the form of a suit commencing with 
a plaint on the prescribed stamp; but uuder the circumstances 

;let forth in section 229 or ~30J he mizht be euabled to bring his 
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case under the cognizance of the Court otherwise than by __ 18_G_S __ 

regular suit, but only UncUT such ciTCUmBtance8. Section 230 BUBAL !:fYIUI 

admittedly would not apply j and, therefore, the appellant claimed OH0:.nea"l 

to bring his case nnder section 229; and as the claim, in my BBBA.'BlTiUi 

opinion, could not be made under section 229, I think the error 
was one which affected the jurisdiction of the Court to take 
summary cognizance of the case. 

It is suggested that the word" resistance" does not necessarily 
mean resistance by force. I fully agree in this opinion. It is 
only necessary to bring the case within. section 226 and the 

following se(:tions, that the officer of the Court shall have been 
obstructed and resisted, and in consequence of that the decree
holder shaH have complained. That is not the case in the present 
instance. I think that the application was one which the a.ppel

lant was not entitled to make. I am of opinion that the Judge's 
order was el'l'OneOllS, and that the proceeding should be set aside. 

I regret very much that my learned colleague is of a different 
opinion; but nnder the 36th section of the Letters Patent, I have 

no option but to give effect to my judgment, and to direct that 
the special appeal be dismissed with costs. 

MITTER, J.-The plaintiff, now special appellant before U8~ 

preferred btl application to the Moonsiff of Behar, complaining 
that the defcntlants, Behal'ilal and Ganorilal, having obtained 
a decree against one ~1 itrajit Sing, were attempting unkl.w. 

fully to interfere with his possession in execution of that 

decree. This application was rejected by the Moonsiff, and on 
appeal to the J ucige, the Moonsiff was directed to deal with it 
under the provisions of section 2:29, Act VIII. of 1859. The 

:Moonsitf then gave a decree to the plaintiff, holding that the 
plaintiff was entitled to remain in possession as a mukarraridar~ 
and tbt the defendants had no right to interfere with that 
possession in execution of the decree obtained by them against 
1I1itralit Sing. Against this decision, an appeal was preferred 

by the defendants to the su\iordinate judge of Patna, and that 
officer has reversed it, upon the ground that the plaintiff has 
failed to show that the mukarrari potta relied upon by him waa 

ever delivered to him by his lessors. 
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1368 The plaintiff appeals specially to this Court, but a preliminary 
BUHJ.L SI-'(~ objectiou has heeu rai!>eri before us, upon the ground, that the 
CBUWDHRY \.. 1 .. , l' h 1 v. procee( lUgS In t le case are Iltega, lllastnllc as t lere was no 

BEHARILAL, complaint before the Moonsiff that allY resistance or obstruction 
had been offered to the officer who was deputed by the Court 
to execute the decree. 

I am of opinion that this objection is. of a purely technical 
character, and as it appears that it was never taken before either 
of the lower Courts, I would not enrertain it at this late stl1ge 
of the proceedings: Rightly or wrongly, the case has been 
already numbered and registered as a regular snit between the 
parties, and has been dealt with as such by both the lower 
Courts. Nor has it been snggested to us that the Moonsiff could 
not have tried this suit, .either with reference to the nature of 
the relief sought for, or with reference to the value of the 
property involved in it. Under such cil·cumstances, it is clear that 
the ebjection is not one which affects either the merits of the 
case or the jurisdif.!tioll of the Court by which it has been tried; 
and this Court is not competent, in my opinion, to entertain such 
an objection under the provisions of section 350 of the Code. 
'Vhether there was a complaint before the Moonsiff under the 
provisions of section f260 or not, it is too la.te nolV to enquire. 
The fact, however, is evident, th3.t whilst the clef end ants were 
trying to obtain possession of the property decreed to them, the 
plaintiff came forward and complained against them befOl'e the 
l\Ioonsiff, instead of taking the law into his own hands. If this 
objection had been taken earlier, the plaintiff might have gone 
back and resisted the officer who was deputed to deliver posses. 
sion to the defendants, although I am far from saying that such 
a course would have been either legal or proper. At any rate, 
the objection amounts to nothing more than a. plea that the 
plaint has not been engrossed upon a full stamp; but such a 
plea, I apprehend, is not within the jurisdiction of tIJis Court 
to entertain when the case has been tiled upon its merits by 
both the lower Courts. I would, therefore, over-rule this ol)jec. 

tion, and try this special appeal upon the merits. 




