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jurisdiction to the Colleetor, and to the Collector exclusively,
toentertain the question of right arising uunder this section;
and has upon that ground dismissed the plaintiffs’ suit. But ©
the first section of the Civil Procedure Code enazts that the
Civil Courts should take cognizance of all saits of a Civil nature,
with the exception of suits of which their cognizance is barred
by any Act of Parliament, &c. Now the right given by section
27 is, undoubtedly, a right of a Civil naturve ; and, therefore, the
Civil Courts have cognizance of all suits necessary for the
purpose of enforeing such a right, unless that cognizance is
barred expressly. But the words of secrion 27 which give
power to the Collector to entertain suits of this kind, and to
determine them, do not bar the jurisdiction of the Civil Courts,
in this respect differing from other parts of Act X., as for
instance section 23, in which exclusive jurisdietion isin certain
cases giveu to the Collector, and agreeing with sections of the
same Act in which the jurisdiction to bo given to the Collector,
is not exclusive but concurrent.

We think, therefore, that the decision of the Principal Sud-
dor Ameen must bs reversed, and as the Principal Sudder
Ameen has found all the facts necessary for a determination of
the case in favor of the plaintiff, we direct that the plaintiff’s
snit be decreed. The plaintiff must have his costs both in thig
Court and in the lower appellate Court.

——

Beforse Mr. Justice Phear and My, Justice Hobhouse.
CHANDRAKANT BHATTACHARJI v JADUPATI CHATTERJL®
Jurisdiction—Powers of Revenwe Courtsto sell Proprrty in Emecution of
Dzcreos under dct X, of 1859~ Rights of Suits-Act X of 1859, ss. 86, 105, & 109,

A Colleetor has powar, ander Act X. of 1859, to sell in execution of a de-
cre2 for the paym>ut of money under the Aet, not boing money due as arreara
of rent of a saleable under-tenure, only sneh movable praperty as i3 eapable
of being manually seized ; and he can issue process against immyable pro.
perty ouly when recourss cannot ho halto the person or to the movable
proporty capable of being manually seized,

* Spocial Appoal, Nc 911 of 1863, from a decree of the Principal Sudder
Ameen of Nuddes, reversing a decree of the Sudder Amcen of that district.
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The Civil Court has jurisdiction to entertain a snit by a judgment-debtor,
under a decres of the Revenus Court, for confirmation of his rights in im.

EANT BHAT- movable property sold by his execution-creditor under an order of the
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Revenue Court for the sale of the righis and beuelils «f the judgment-debtor
in the suit in which the order was made, and for a declaraiion that the sale
was void.

Nilwmant Banik v, Padma Lochan Chuckerbatty (1) —distinguished.

THaIS was a suit iustituted in the Coart of the Sudder Amcsn
of Nuddea. 7The plaiut was as follows:—

“Your petitioners, as heirs of their paternal grand-uncle,
# Rukmini Nath Battacharji, since deceased, instituted a suit,
“ No., 140 of 1866, in the Court of the Sudder Ameen of this
% zilla, against defendants 9 3, and 4, and some other parties,
“ for possession of certain immovable property. That during
“the pendency of the said suit, defendants, Nos. 2, 5, and 4,
«instibuted a false snit, No. 689 of 1866, in the collectorate of
“ the said zilla, against your petitioners and the other share-
¢ holders, for arrears of rent, and obtained an ez parte decreo on
¢ the 24th of February 1866, without the knowledge of your
“ petitioners ; and in execution of the said decree, fraudulently
“ caused your petitioners’ right in the said suit, No. 140, to be
¢ pttached and sold illegally and privately, and purchased in the
“benams of their sister’s son, defendant No. 1, on the 2nd April
¢ 1866, for a very small consideration of rupees 60. This may
“ give rise to various disputes in future, and hence the necessity
“to bring this suit; and your petitioners, therefore, beg to
“institute the present suit for confirmation of their rightin
¢ yeversal of the said fraudulent and illegal sale.”

On the merits of the case the Sndder Ameen gave a decree
for the plaintiffs ; but, on appeal, the Principal Sudder Ameen
held that the Civil Court bad no jurisdiction to see whether the
sal was legal or not, and unless the sale were clearly proved
to have been fraudulent, no remedy could be obtained by the
plaintiffs from the Civil Court. He did not consider that fraud
had been established by satisfactory evidence, and, therefore,
dismissed the plaintiffs suit.

(1) Case No. 1678 of 1865, 5th February 1866;
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Frem this decision the plaintiffs appealed.

The judgment of the was Court delivered by

Puesr, J.—(After stating the facts). The lower Appellate
Court has treated this as a suit instituted to set aside a decree
of the Collector, and holding that this cannot be done by a
Civil Court unless fraud be established in the matter of obtain-
ing the decree, he has dismissed the plaintiff's suit, upon
the grourd that he had failed to make out such frand. It seems
1o us that the lower Appellate Court is wrong in the view which
1t has takeu of the scope of the plaint. The plaintiff does not
seck by bis prayer to get rid of the decree passed by the Col-
lector. He merely saysthat the sale of his rights in suit,
which has been pretended to be effected in execution of that
decree, is illegal and void ; that it is calculated by reason of the
judicial complexion which it wears to work him serious injury
for the future, and he asks to have that sale declared void, and
his rights of property, so far as they are threatened by that
sale, confirmed. It seems to me that the Civil Conrt has complete
jurisdicticn to entertain a suit of this kind. It is in no way an
attempt to interfere with the judicial discretion of the Collector
within his jurisdiction. If it were, I should certainly hold that
we ought to be guided by the prindiple involved in the dictum
of the Chief Justice, in &i{lmani Banik v. Padma Lochan Chuc-
kerbatty (1), and couched in these words: I agyee entirely
“in the decision that a suit will not lie in a Civil Court to annul
“ the decision of a Revenue Court, under section 151 of Act X.
“of 1859, or toset aside a sale of a tenure by order of a Col-
¢ Jlector, in execution of a decree for arrears of rent.” Qbvious-
ly the decree there referred to, and the sale following thereon,
were watters which fell within the range of the Collector’s
judicial diseretion. The Collector has, undoubtedly, a power to
sell a tenure, if it be a tenure of a transferable nature, in

(1) Case No, 1678 of 1865, 5th Fcbruary 1866,
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execution of a decree passed by him for arrears of rent due in
respect of that temure. The Chief Justice goes on to say,
““there is no general power in one Civil Court to set aside the
“decree of another Court of competent jurisdiction, upon
“the ground of anerror or mistake upon the part of the Court
“making the decree. But when a decree of one Court, or au
“ execution of a decree, 1s obtained by fraud, the fraud gives a
“right of action to the party injured by it against the party
“guilty of the frand.,” In every word of that, I entirely
concur, But the whole question before us is, whether or noé
the act of selling the rignts of the plaintiff in suit No. 140,
was the act of a Court competent to effect such asale, Ifit
be conceded that the Court was competent to effect the sale,
there is nothing left for ns to decide. But if the Court had
no power, jurisdiction, or competence, in regard to selling the
rights of the plaintiff, which it pretended to sell, it seems to me
clear, that it is the duty of a Civil Court to vindicate those
righls and to declare them intact on behalf of the plaintiff, just
as much, notwithstanding that the danger has come from the
act of a Conrt of Justice, as if his rights were put in peril by
the conduct of an individual.

Now, returning more closely to the subject of this suit, the
material facts seem to me to be almost admitted. The way that
the plaintiff establishes the allegations of his plaint, is by
referring to the orders of the Collector attaching and selling
certain alleged property of his, under a decree for arrears of
rent. The translation of the Deputy Collector’s order for
attachment, which is now before us, is in these words: “Ac-
“ cording to tue prayer of the petition presented by the decree-
“liolder, it is prayed that the money of the decree be realized
“by the attachment and sale of the rights which Chandra-
“kant and others have in case No. 140 of 1865, of the Court
“of the Sudder Ameen of this zilla, in which Chaudrakant
“ Bhattacharji and others are plaintiffs, and Surendra Nath Roy
“and others are defendants. Therefore itis-ordered that together
“ywith & copy of this prooce ding, the schedule (furd) filed, be
“transmitted to the Sudder Ameen of this zilla, in order that,
“in the event of the statement of the decree-holder being true,
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““and there being no objection, the attachment be effected and
““ information thereof sent.”

This 1s dated the 26th of February 1866: Following this, on
the 12th of March 1866, the Deputy Collector makes this fur-
ther order: ‘“ Whercas the decree-holders have, for the purpose
“of realizing the said sum, presented a petition for execation
“of decree, and prayed for the realization of the sums respec-
“tively due to them wuder their decree, by the sale of the rights
“and benefits (labh) of their judgmeat-debtors, in the suit
“No. 140 of 1863, of the Court of the Sudder Ameen of this
“zila, instituted by Chandrakant and others; and a proceed-
“ipg of this Court of 28th February has been sent to the
“ Court of the Sudder Ameen, directing the attachment of the
“said right of suit, and the Sudder Ameen has by a proceeding
““of the Gth of March, after attaching the said right of suit,
“ sent information thereof ;—therefore it is ordered that 12 a, u.
“of Monday, the 2nd April, corresponding with the.21st Chaitra
“1272, be fixed for the sale of whatever rights and berfits
“(labh) the judgment-debtors have in the said suit, and that,
“together with a copy of this proceeding, proclamtion of
“ sale be transmitted to the Judge of this zilla, so thab the said
“ proclamation of sale being published in the Couart house, full
“fifteen days before the day of sale, information thereof be
“sent, and that three copies of proclamation be made over to the
“Nazir, forthe purposeof being published in the Sudder and
“ Mofussil.””  Then follows the schedule exhibiting the subject
which is to be sold, and that is described as “ Suit No. 140 of
“ 1865 of the Court of the Sudder Ameen of this zilla; plain-
“tiffs, Chandrakant Bhattacharji and others; defendants,
“Surendra Nath Roy and others,” the names of both parties
being given in full. It seems to me, without doubt, that what
$he Deputy Collector attached and sold, so far as he could, was
siinply the rights and benefits of the judgment-debtors, that is
the present plaintiffs, in the suit No. 140 of 1865. I have
had, I must admit, some little difficuliy io assuring myself what
the Deputy Collector, or any of the parties concerned, intended
to represent by those words, “rights and benefits in the suit.”
To take the word “rights,” does it comprehend the original
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cause of action, that in which the right to bring the snit origi-
nated ? Does it embrace the right of continuing or eompromis-
ing the suit, or does it mean something more, viz., Does it, by
any possibility, mean all the rights, or all the property which
may be asserted or recovered as the result of the suit? The
difficulty of answering that question is, I think, at ouce appa-
rent upon reflection. There are suits, and if we except the
indirect statement in the plaint, we do not know at all from any
thing that appears on the record, whether this is not one of them
in which the rights of the parties, from beginning to end, may
be perfectly independent of property. Suppose this is, (and there
is nothing besides the allasion in the plaint to show to the
contrary)—suppose this is g suit for defamation of character, the
right of bringing the action, the right of countinuing it, the right
to obtain vindication of character, are each and all of them
perfectly independent of any thing which can be said to bear
the attributes of property. There may not be a pecaniary
award, tho judgment may not contain an award of money,
and yet it may afford the plaintiff a complete viadication
of his character. Or again for aught I know, although,
no doubt, there are several plaintiffs, and a good many defend-
ants, the suit may be of the nature of a suit for the restoration of
conjugal rights. Ifit is so, the rights in the suit have no rela-
tion whatever to property. Can it be that the Deputy Collector
in his sale-order used the word “rights” 1in a sense which would
include the rights of a plaintiff in such an action as ono of those
which I have just mentioned ?

Then we come to the word “‘benefits.” In those cases which
I have supposed, although benefits may probably be, with cor-
rectuess, said to be conveyed in the award of the Court, they
too may huve nothing to do with property. So that so far as I
can see, “rights and benefits in a suit” generally, withoud
specification of what the nature of the suit is, by no means, of
necessity, mean any thing which is of the nature of property.

Now with this little clearing up of the matter, the question
suggests itself, has the Deputy Collector power to sell the
¢pights and becefits” of a party in a suit, irrespective of whe-
ther these are of the nature of property ornot? I refer, theres
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fore, to the powers of sale which are given to the Collector by
the provisions of Act X. of 1859, Section 86 is, I think, the
first section that touches on this point, and that section is couched
in very general words, for reasous that are easily apparent:
¢ Process of execution may he issued against either the person
or the property of the judgment-debtor.” Nothing is here said
as to the particular nature of the property to which recourse is
to be had, because the Act presently goes into detail as to the
proper mode of execution to be followed with regard to each
sort of property which it allows to be taken. The word here
used is simply the general term “ property.” The following sec-
tions, that is the sections which immediately follow, are
devoted to prescribing how execuftsn against the movable
property of the debtor shall be carried into effect, and the
latter words of section 85 lay down that the process of
execution in such a case shall be in a particular form given
in the schedule. The form is in English. I am not gping
to read the form, although it is a short one, but I wish to
point out that the Nazir is directed by it to carry out
the orders of the Court, by seizure and sale of the movable
property, Consequeutly, I understand all the directions of the
Act with regard to process of execution against movable pro-
perty, to have reference solely to such kind of property as is
capable of being manually seized. After the sections which are
divected fo exceution against movable property, follows section
105, which enables the Collector, if the decree be for an arreay
of rent due in respect of an under-tenure which is transferable
by sale, to sell that tenure in exccution of the decree. And
{inally comes section 109, which says, that “in the execution
of any decree for the payment of money under this Act, not
being money cue as arrears of rent of a salcable under-tenure
1f satisfaction of the judgment cannot be obtained against ’ché
person or movable property of the debtor, the judgment-creditor
may apply for execuiion against any immovable property
belonging to such debtor;”* and then follows section 110, which
regulates the mode in which the sale of such immovable property
on such a contingency shall be effected. On the whole, it appears
to me clear that the Deputy Collector has only power under
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Act X, of 1859 to sell, in execution of a money-decree, such
movable property as is capable of being manually seized, and
he can issne process against immovable property of any kind,
only when recourse cannot be had to the person or to the movable
property such as I have already mentioned.

After this review of the powers of the Collector, if I return
to the case before us, it seems to me that the Collector here has
not conformed to the provisions of Act X. of 1859, He has sold
the rights and benefits of the plaintiff in a certain suit. To my
mind, that subject of sale cannot, by any stretch of words, be made
to fali into the class which is designated Ly movable property,
capable of being manually seized. It may not, in any given
case, be property at all; and’even when it can be said to be of
the nature of property, it is not of the substance,—it is merely
an incident thereto. I am also very clear that these words, ** rights
and benefits,” in the suit, by themselves alons cannot be taken to
indicate immovable property even when the suit concerns
immovable property. I think I have given reasons for these
views. 1 may remark by the way (although probably the
Civil Court could not inquire into this point), it is not shown
to us by any thing on the record that the contingency had
happened upon which the Depaty Collector was justified
in having recourse to immovable property at all.  Still
assuming that he was so justified, as we are bound to do,
if necessary, for the decfendant’s case, I do not think that
any thing which appears upon this record supports the alle
gation or gives rise to the presumption that he has, in this
jnstance, sold immovable property. I do not desire to lay down
judicially that property which is actually the subject of a suit
might not be passed, conveyed, or sold under phraseology, which
would seem to make the suit itself the most important ingre-
dient in the subject of sale or conveyance. For instance, here
the Collector might, T imagine, have used words in some such
way as this: “the rights and interests of the judgment-debtor in
the immovable property which is the subject-matter of ihe suif
No. 140.” He might have uscd such words, as in reason ought to
be eonsidered as words indicating the actual immovable property,
to recover which the plaintiffs were suing ; and if he had done so
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and had further followed the rules prescribed for the sale of immov-
able property, no doubt (assuming still that the contingency had
oecurred which wounld give him jurisdiction to sell immovable
property,) he would have sold the immovable property, and
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construction, unon rexding the Rubokaris of the Deputy
Collector, come to the conclusion, that, in this case, he has done
any thing of the kind. e has, to my mind, distinctly separated
the rights of suit from the property in respect of which the suit
is prought. There is not, moreover, as 1 have already said,
from beginning to end of his proceedings, a single thing which
even suggests to us an idea of what the suit is about. It may
be to recover immovable property. It may be for breach of
contract, It may be for vindication of personal rights. There
is nothing whatever to show that the rights and benefits which
the Deputy Collector pretended to sell was property of any sort
or kind; and it appears to me that he intended to sell them as
something quite distinct from the property which the suit might
in its result affect, and quite independently of whether the suit
concerned movable or immovable property at all. In short, I
can only conclude that he sold them simply as rights of suit and
nothing more, considering them to be, as such, some sort of
movable property with which he could deal. This is to my
mind manifestly wrong. I think that there is no power under
Act X.of 1859 given to the Collector to sell rights of suit qud
rights of suit alone. Repeating that, as it appears to me, the
Deputy Collector has done this in this case, and nothingelse,
and desiring again to guard myself against being supposed to
express the opinion that the sale could not have been effected by
the Deputy Collector in such a way as to pass both the property
sued for and the rights of suit, T think that the plaintiff has made
“out his claim to have the declaration for which he asks. In my
opinion, the sale proceedings of the Collector in no way affected
the rights of the plaintiff in the suit No. 140, and I thick that
the plaintiff is entitled to have a declaration to this effect from
the Civil Court. In this view the appeal must be decreed, the
decree of the lower Appellate Court must be reversed, and it
must be declared that the rights and interests of the plaintiff in
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the suit No. 140 of 1865, and the propcrty which is the subject
of that suit, are not affected by the sale, which was held
in execution of the decree passed by the Deputy Collector.
The appellant must have his costs in this Court and in the
lower Appellate Court,

Before Mr. Justice Phear and My, Justice Hoblouse.
Inee GAJADHAR PRASAD NARAYAN SING.*
Jurisdiction~=Right of Appeal—Fine for avoiding Servvice of Summons—
Act VEIL of 1839, 35. 159, 160, and 365.

Section 28 of Act X1X, of 1853 having been repealed by Aect X, of 1861,
a Judge has no jurisdiction under Act VIII, of 1859 to inflict a fine for the
purpose of punishing a witness. #ho absconds, or keeps cut of the way, to
avoid service of summons,

By the words of section 365 of Act VIIL of 1859, the Legislature must
have intended to give the person aggrieved by any opder of a Civil Court,
imposing & fine on him as a punishment for keeping out of the way in crder
to avoid service of sumwouns to attend as a witnesv, the right of appesk te
the High Court, whether the order be strictly referable to svction 160. of
that Act ornet.

Tais was an appeal from an order passed by the Judge of
Saran, rejecting a pelition of Gajadhar Prasad Narayan Sing,
who was cited as a witness by one of the parties to a suit pend-
ing in the Judge’s Court. It appeared that service of sum-
mons could not be effected on this witness; and, consequently’
the judge ordered certain properties belonging to him to be
attached, and also imposed a fine of Rs. 3,000. What took
place afterwards will appear frcm the Judge’s decision rejecting
the petitioner’s prayer to have the fine remitted —

“The vakeels for petitioner applied by petition for the sale
#of the property to be postponed. The order passed was, that
“the sale could not be stayed, unless the fine and costs were
“paid into Court The amount was paid in, and the sale
“did not take place. The vakeels now verbally ask that the
‘‘fine may be remitted, and they produce certain witnesses who
“depose that their master had gone to Jagannath, and was
“not at Muksudpore when the summons and proclamation

& Miscellaneous Appeal, No. 272 of 1868, froman order of the Judge of Saran





