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Ifl(B The plaintiff has failed to prove either of the two conditions 
BAJA. RA:r.1E~· above referl'ed to, and his suit must, therefore, be disrr.issed with 

WARS N ATH C()sts. The point upon which our judgment is based was not 
ING 
v. determined by the learned Judges who had remandel the case 

H.\RA1.A.L on a former oc~asion, and I do not think, therefore, that the 
SING. 
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remand order stands in the way of our decision. 

Before Mr. Justice Bayley and Mil. Justice Macpherson. 

SYEDSHAHENAE'l' HOSSEIN' v. SYED RA.MZA.N ALL. 

Mohammedan LIJ-Creditor of .J.ncesloj·-Furchascr from Heir. 

A., a Mobammed!l.D, died, being indebted to B. ina sum of money. B. sued 
the he!rs of A. for the am')unil, liDd obtail!8d a. decree. Before B. obtained 
his d'lcree, the heirs of A. hI!. 1 mortgaged the as ate of A. to C. 'l'h9 pro. 
perty was put up to sale in e~ecution of B.'s decrae, and B. beca.me the 
purchaser; and now sued to obtain pCl8session from C. 

Held, that the mere fact of the property having once belonged to the 
e8~ate of A. did not entitle B. to follow H in thil haurls of C,. 80 as to {'nablo 
him ~.o recover pDs80ession without redeeming 'rhe heir of a Mohammedan 

may, a'J exeeuhor. sel a portion of tho estate of the deceased, if neCt'8Bary, 
for the payment of debts; and such sale will not be set aside, if the pur. 
chaser acted bonafide. 

IN this Buit the property in dispute, wb'lch formed p?rt of the 
estate of one l\Iomtaz Ali, a ~Iohammedall, deceased, was put up 
for sale, and purchased by the plaintiff, iu execution of a decree 
obtained by the plllintiff against the hEirs of Momtaz Ali, in 
respect of a debt dua 0 him, plaintiff, by the deceased. 'l'he plain. 
tiff sought to eject the defendants, who held possession under a 
mortgage c'[ecllted to them by the heirs, prior to the decree in 
execution of which the plaintiff had purchased. 

Mr. Allan for appellant. 

Mr. O. Gregory and Baboo Ramesh Chandra Mitter for 
respondent. 

The facts, the holdings of the Court helow, and the argu. 
ments on Special Appeal Bufficiently appear in the judgment 
of the Court, which waa delivered by 

,. Special Appeal, No. 3088 of 1867, from Ii decree of the J ndge of 61a, 

aflifming a. decree the .Principal Su1ldor Ameen of tha.t district, 
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MACPHERSON, J.-Momtaz Ali having died owing the plain- JR68 

tiff a sum of money, the latter sued his heirs, and got a decree F:YED ~RAK 

h f h b 1 d I EN.l.El' Hoso agaiust t em or t e amounts due, to e rea ize out of t Ie BEIN 

estate of the deceased. But before the plaintiff got his decree v. 
.. SYED RAMZAN 

agamst them, the heus had mortgaged to the defendant (by ALI. 

granting zuripeshgi lease) the property, the subject of the 
present suit, which formed part of the assets left by the dereased. 
The plaintiff, in execution of his decree, attached the mortgaged 

property, had it put up for sale, and bought it himself. He then 
instituted the suit, out of which the present appeal arises, seeking, 
to eject the defendants, and declaring that their conveyances 
were fraudulent and collusive. Both the lower Courts raised, 
but neither of them decided an issue, as to whether the defend· 
ant's mortgages were fraudulent and collusive. But 1h~y held, 
that because the property at one time belonged to 1he estate of 
Momtaz Ali, the plaintiff, as a creditor who has got a decree 
against the estate, has a right to follow the property in the 
Imnc1s of the defendants j and, therefore, that by purchasing at 
the sale in execution of his decree, the plaintiff acquired a good 
title, and has a right to recover possession from the defendants. 

From this decision the defendant!! appeal, contending thai 
they are bona fide mortgagees, who paid full consideration. and 
had no notice of the plaintiff's claim against the estate, and as 

their mortgages are prior in date to the decree under which the 
plaintiff purchased, the latter is not entitled to possession, until 
he shall have paid off what is due to the plaintiffs in respect of 

the mortgage. 

It appears to us that the mere faci of these lands having once 
belonged to the estate of the deceased, does not show that the 
plaintiff is entitled to follow them in the defendant's hands, so 
as to enable him now to recover possession without redeeming. 
It is quite true that the asse'ts of a deceased Mohammedan are 
prim:1Iily liable for and charged with his debts j and further, that 

it is the duty of the heir to pay all debts before appropriating 
any portion of the assets to his own use. But although that 
is unquestionably so, it does not follow that a third party who 
purchases from the heir bond fide, and for full consideration, may 
not by his purchalle acquire a good title as against a creditor 
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IR68 who subsequently gets a decree a~ainst the heirs and estate of 
D HilH the deceased. As regards Hindus. it has been decided that the 
aT H(IS· d· f d d h b . . . h· I.l!lIN ere Itor 0 n eceasl! man as no etter pOSItIOn as agamst 18 

1]. debtor's estate than that which he enjoyed in his life.time; that 
il;;l~N when the estate lIas passed to the heirs of the debtor, the 

creditor may have recourse to it, so long as it remains in their 
hancls; but that if he aliows the heirs t.o dispose of the estate 
to a bona fide purchaser, he cannot fullow it in the hanns of the 
latter, but can proceed only against the heirs personallY, who 
are responsible to the extent of the assets. See Zav<lrilast Khall 

v. Ind'urman (1). 

The case of Khaja Abdul Hosse'in v. ll[ahamja Hetnarayan 

Sing (2) was referred to in argument; but it really has no hear~ 
i11g on the questi.on now before us, as it merely decides ( what 
is indisputable) that if Mohammedan ).leirs m~approprlate assets 
belonging to the esta.te of their deceased ancestor, they make 
themseives personally liable to the extent of the assets mis­
appropriated. 

The heir, when an execuitJr, may properly sell a portion of the 
estate of the deceased, if such sale be necessary for the purpose 
of paying debtsj or legacies, or otherwise, in the course of a due 
administration of the estate. In Baillie's Mohammedan Law, page 
677, it is said :-" But if there are debts, ana they cover the whole 
" of tl1e estate, the executor may sell the whole by general agree­
"ment U. e. of the heirs), and when the debts do not cover the 
"whole estate~ he may sell as much of it as may be necessary for 
"theirpayment." * * * When, however, he "has aC+u. 
,. ally sold akar .• or immoveable prOPerly, for the payment of 
C'dcbts, while he has other property in his hands sufficient for 
"that purpose, the sale is lawful; and if there are general 
"legacies, the executor may sell as much of the property as 
((may be necessary for their liquidation, &c.~' 

The la.w being such, there is nothing p'rima facie bad in a 
sale bv a Mohammedan heir,-nothing which should invalidate 
the title of a bona fide purchaser who pays full consideration, and 
buys without notice, if there be any reason why the sale 
should not have been made; of course if the purchaser is not 

(I) Agr6lL C •. it'l (F • .8. B.), 7~ (2) S. D. :a" 18:)9, SW. 
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buying bont~ fide, if he is in any way acting in collusion with the __ 1_86_8 __ 

heir, and knows, or has rea.son to Believe, that the money paid SYED SHAH 
ENAIT Ho~,. 

by him will not be duly applied for tha purpose of thaestate, SHIN 

tae purchase wotlld be lia.ble to be set aside. 'II. 

. h' . h L 1 C k f 1.. 1 SYED RAMZ.ur OWll1g to t e View WhlC taB ower curts too 0 tHe aw, ALI, 

the pl"e3ent case has not been properly or fnlly triad, and it must 

be ~aIllanded for re-trial on the following issues: 

1st -Under what circumstances, and why, the zuripeshgi leases 
ill question were granted to the defendants by the heirs of 
Momtaz Ali. 

2nd.-Did the defendants act bona fide alld pay full consider­

ation for the leases, which they obtained; and had the defendants 
at the time th.;)] advanced the monl'Y any (and if any, what) 
notice of outstanding claims aga.inst the estate of Momtaz Ali. 

These issues not having been tried or determined in either 

COllrr, the J uage will refer them to the Subordinate J uc1ge fur 
tri"l, who will try the issues, and return. to the lower appellate 

()ollrtits finding that'eon, together with the evidence. 

The appellants are entitled to their costs of this appeal. 

Before lJIJ". Justice Phear ana Mf Justice Hobhouse. 

MADHAB CHANDRA PAL v. A. HILLS.-

Jarisdiction-/Jct X. oj 1859, s· 27-Act VIR. oj 1859, s. 1. 

The righh given by section 27 of Act X. of 1859 to the transferree of a per­
m ,mnt transferllble hltere,t in land, to have his name registered in the sher. 
i,.ta. of the zemiudl\r in the lliace of that of his vendor, is a rigllt of a civil na. 
ture i and, t.he~ef.)re, the Civil Courts have cogRiza.ncs or aU snits necessary 
for the purpos'l of enforcing Buch right, The juriildiction of the Collector ia 
not ex:cluiive, bllt concurrent. 

THIS was a snit instituted ill the Court of the Moonsiff of 
Chooadanga, in the district of N uddea, to have the names of 
the plaintiffs registered in the zemindar's sherista, under section 
27 of Act X. of 1859. The defendant, A. Hills, contended that, 
under that section, the Civil Court ha.d no jurisdiction to 

;;lI< Spe(lial Appeal, No. 307B, of 1367, from a decree of the Principal Sud­
der Ameell of Nl1ddea, rever~iug a decree of a Moousiff of that district. 

47 

186~ 
luly 23. 




