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1'68 till confirmed by the zemindal', and rp.ported by him to the . 
Goven:mellt authorities. It appears to us, therefore, that as MAHBUB H~ 
the appointment of a persoll to the v;want office of Ghatwal S~,IN 
rcst~ with the zemindar, that he Ul8,), if necessary, appoint a KPA'J'A~U 

• UMAaI. 
suitable person; that, as in this case, no necessity exists, as Go-
YGrnment have given up their right to insist on the appointment 
of persons to that office, and no longer require the services 
of Ghatwals in Kurukpore; and that as the plaintiff is not 
entitled to succeed to the prcperty by hereditary right, but only 
ou appointment by the zemindar,-the pl<tintiff is not entitled 

to recover possession on the grounds he claims; and we, there-

fore, reverse the order of the lower Court, and dismiss the 

plaintiff's suit with costs. 

Before ll11o; Justir'e Bayley and MI'. Justice Macpkel'Son. 

BAIKANTHANATH KA.1I1A.R v OHAND HA MOHAN OHOWDHRY.*' 

Written Statement-admifsion, 

In a suit by A. against B. for reco,ery of ancestra.l lummal lands, of 
':>'hidl he al1c~~d tha.t he had been dispossessed by B., B. stated il1 hi~ written 
statem~nt that A.'s ancestor ll!l.,ing relinquished the land, the zemindar had 
leased the BanIa to him, B, and he had been in posse;;sioll since. He also 
stated how A's Rncestor relinquished, and that he, B., had thereupon obtain. 
ed a p'ltta. He denied that hs had dispossessed. 

Held, that B. having admitted the possession of A.'s ancestor, it lay upon 
B. to prove his title. 

Per Macplterson. J.-The opinion of the Full Bench in Pztlin liekari Ben 
v. Watson, was that if a party ma.kes a qualified statement, that statement 
clin!l(,t he uBed against him apart from the qluJifica.tion; not that if a man 
makes a series of independent uuqnslified statements, those statements 
ca.nnot be used against him. That case goes no further than to lay down 
that an nnfair use is not to be made of a man's written statement, by trying 
to convert into an admission by him tha.~ which he never intended to be 
an admission. 

THIS was a suit for the recovery of possession of jummai lands 
which tbe plaintiff alltged had belonged to his ancestor; and tha; 
he had been dispossessed by the d'o:lfendants. 

" Special A:;peal, No. 121 of 1868, from a decree of the Principal Sudder 
Amesen of Burdwan, affirming a decree or the Sudder Ameen of that district. 

S~e also 
1 B. L· R. 
(A. 0.)92 
6 B. II • .R. 
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lRli8 Defendant, Baikanthanath Kamar, in his written statement, 
:ItuKA NTH A.- stated: 
N~TH KA.lIU,R 

V. 

OHA'DR-A. 
MOHAN 

.OHOWDI1Y, 

lst.-" That on plaintiff's aneestOl" relinquishing the land iu 
" .. dispute, the zemindar having thereby acquired a right thereto, 

and having leased thtl same to me, I have been in possession 

thereof, hence the suit cannot proceed without the zernindar 
being made a party defendant. . 

2nd.-" The zemindar of the village did, in Chait 1267 (March 
or April 1860), serve a notice of enhalilCtHncnt On the land iu dis

pute. The plaintiff's ancestor, the late Ramkumar Chowdhry, 
having relinquisbed the hnd in f1ispute, I agreeing to pay 
rent at Rs. 36-4 annas, obtained a potta on the 5th Chait 

]267 (llfarch)860), an~ remained in possession .. Out of the 
same, some land is under-let, and some under my own culti\'a

i.ion; after payment of rent, I am in possession. The plai.nti.ffs -have no right to the said land. I did not dis posses. The suit is 

falsc~ 

37'd.-" The land in dispnte does not appertain to the honse 
of Sardar }(arikar. The land in dispute is not the istemrari 
land of the plaintiff. The plaintiff having confounded the 

boundary of some of my pottai land, has instituted t.his suit." 
The Sudder Ameen, throwing the onus of proof on the de

fendant, gave a decree for the plaintiff, on the ground that the 
alleged relinquishment by the plaintiff's ancestor was not proved; 
that the plaintiff was in possession of the land in dispute, and 
had been forcibly dispossessed. 

On appeal, the Principal Sudder Ameen heB, that the alleged 

relinquishment was not proved, and that the plaintiff had been 

disllOssess~d. He confirmed the judgment of the lower Court. 
In special appeal it was contended, that the plaintilf's rights 

should have been enquired into; that since the plaintiff aIle~ed.. 
thathe was dispossessed in 1271.B. S. {1868 A. D.), and the 
defendant's potta was of 5th Baisak l26S (16th April 1861)~ 
the lower Courts should have enq,l1ired into the fact of posses-

sion during this period. • 
Baboo KheUra Moh~n Mooke1je(J for Rppellant.-The onus is . 

on the plaintiff to prove his title. ,,\V ritten statements are not 

• 
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___ 1_8_6!3 __ father was in quiet possession of the tenure, wh~tever it might 
ll':A.IKA.NTHA.- have been; and under the ordinary rules of inheritance, that 
lATH ~A.R tenure, as it existed in the father's hands, would have descended 

OHA.NDRA 
MOHA.N 
~OWDRY. 

to the son, had not the plaintiff's father, as the defendant alleges, 
relinquished the lands. But it has been found as a fact by the 
lower appellate Court, that the plaintiff himself was in posses
sion of the lands in dispute, and was dispossessec therefrom by 
the defendant j and that not only "there was no sufficient title 
shown by the defendant, so as to justwy tl:e plaintiff's possession 
being disturbed by defendant, but that the whole of the title 
setup by the defendant was fraudulent and unaccompanied by 
any kind of possession whatever. 

Under these circumstances, I hold t hat the plajntiff's prayer 
for possession must be decreed, the defendant having shown no 
title to disturb that possession. 

As to the second plea, I think that the contention of the 
defendant as to the doctrine of law as to admissions, which he' 
wishes us to accept, and considers snpported by the various cases
cited by him, has no application whatever to the facts of the 
present case before us. 

It is true that an admission which is qualified in its terms, 
must be ordinarily accepted as a whole, or not taken at all as 
evidence against a party, but when a party makes separate and 
distinct allegations without any qualification, the rule of law 
contended for does not apply. For instance, in the present case, 
the defendant, iu his written statement, makes one clear and 
distinct allegation th?t the plaintiff's father bad possession, and 
that he (the defendant) had no possession whatever at the time. 
Then he makes another distinct and unqualified allegation, 
that the plaintiff's father having relinquished the lands, ho 
(the defendant) succeeded to the land. There are two such 
separate statements here that I cannot see why the one state
ment cannot be taken quite distinct from the otber. I think 
the plea is untenable for these reasons. I, therefore, do not 
make any further remark on the legal doctrine as to admission. 
I would dismiss this special appeal, with costs. 

"MAcPllERSON, J.-I wish to add a few words} because it is 
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pl.~adings in confession and avoidance, whereby a defendant would J868. 
bc bound bv the confession, and compelled to prove the avoidance. BAIKKANTHA. 

• NATH AMA. 
The whole statement should be taken together. Sultan Ali v. v. 
Chand Bibi (1). Pulin Bellari Sen v. Wal~Ofi (2). When C;~:~~4 
a written sta.tement is referred to, the whole of it becomes OHOWDJo.Y, 

evidence, and not the portion read or cited. Radhacltarn 

Cltv1f}di"Y v. Cl.andra Marti Sltikdar (3). The pleading in this 
case is not an admission of the plaintiff's, nor was it meant to 
be so. In fact it was a denial of the plaintiff's right. 

Baboo Ambika Oharan Banerjee, for respondent, was not called 
upon., 

BAYLEY, J.-I am of opinion that this appeal ought to be 
dismissed with costs. The plaintiff sues for possession and mesne 
profits, on the ground of having been dispossessed from certain 
aucestral istemrari jummai lands. 

The defendant's case is that he has not dispossessed the plain .. 
tiff; that the lands in dispute are not the plaintiff's istemrari lands; 
th3.t the plaintiff's father once held the land, but being unwilling 
to pay ar:. enchanced rent, he, the plaintiff's father, gave them up 

by a deed of relinquishment. The first Court decreed the 
plaintiff's suit. The defendant appealed, and the lower appellate 
Court has dismissed the defendant's appeal, upon which he 
(the defendant) has apealed specially, urging before us only 
two grounds :firstly, th:it the lower appellate Court has erred 
in law in not requiring the plai.ntiff to prove an istemrari title, 
before giving a decree for posaession, and that, until the plaintiff 
had proved such title, no proof should have been required from 
him (the defendant); and, secondly, that the lower appellate 
Court was wrong in taking a part of the defendant's statement 
as an admission against him, whereas, as a rule of law, the lower 
appellate Conrt should have taken the whole together. 

In my opinion, these pleas -are untenable, because it is clear 
from the written statement of the defendant, that the plaintiff'& 

(1). 9 W. R.. 130. (3; 9 W. R .• 290. 
(2) Cas9 No. 76 of 1867. 31st Jan. loS6S., 
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clear to me, from the repeated attempts which have lately been 1868 
made before us to put a wholly wrong construction upon the BAIKA.NTHA.~ 
judgment of the Full Bench, iu the case of Pulin Benari Sen NATH KUIA,1I v. 
v. WatsM and 00. (1), that, that judgment has been greatly mis- CHANDB4 

understood. In the judgment of the Chief Justice, Mr. J ustice C1~:~:r: .. 
Bayley and myself, there occurs the following sentence:" If 
you read a m~n's answer, you must take the whole admission 
together." Tltis sentence has been repeatedly cited before ns 
recently as laying down that no portion of a defendant's written 
lStatement can, by any possibility, be read against him, without 
every portion oftae statement from the beginning to the end being 
also read. To give such an effect to what we say, is to give it 
a. far wider meaning than was ever intended. The context 
ahows clearly enough what the true meaning is, ancl it is the 

only meaning which the passage properly bears. It is simply 
this: that if a man makes a qualified statement, you cannot nse 
the statement against him apart from the qualification. But it 
is not laid down by us, and was never intended to be laid down, 
that if a man makes a series of independent and unqualified 
st.atements, these statements may not be used against him. 
Wltile I still consider the judgment in Pulin Behari's case to 
be perfectly right, I may state distinctly that that case, in my 
opinion, goes no further than to lay down that an unfair nse is 

not to be made of a man's written statement, by trying to con-
vert into an admission by him that which he never intended to 

bean admission. 
III the present instance, there are two distinct statements of 

facts made by the defendant. The first is that the plaintiff's 
ancestor held the tenure, and was in possession of th~ lands in 
dispute up to a eel·taint date. The se!:ond is that, on that date, 
the plaintiff's ancestor relinquished the lands; and that, therefore 
a settlement of the same lands was made with the defendant. 
There is, in what is said as to relinquishment and subsequent 
settlement with the defendant, no qualification whatever of 
the statement and admission by the defendant, that the plaintiff's 
Qllcestor held the tenure for a certain time. The matter of re .. 

(1) (Jase No. 76 of 1867, 31st January 1868, 
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lS6B linquishment, subsequently referred to, is not a qualification of 
BAIKANTH,\.- the statement that the plaiutiff's auce:ltor once held the tenure, 

;z.U.TH v~AMA]J, but is a perfectly fresh and distinct fact. 'l'here was, therefore) 

OHANDR.A nothing wrong in law, and nothing cont<'ary to the rule laid 

()-:~:~:Y. down in Pulil1 Behari's case, in reading against the defendant 
so much of hi~ written statement as stated that the plaiutiff's 

1868 
June 18. 
-~---

See also 
i5 B. L. R. 

392. 

ancestor once held the tenure, and was in posse5sion thereof 

until he relinquished it. 

Before Mr. Jltstice PI.ear and Mr. Just:ce Hobhollse. 

HARAMOHINI CHOWDHRAIN v, DH1NMANI CHOWDHRAIN.

McsneP'rojits-..fclXXCIl. of1861,8.11-Act VIII. of 1359, 88.196 al~d 197. 

Mesne profits are in them~elves simply damage5 which do not. exi~t R8m 
obligation to be discharged uutil they have been awarled hy a Court com
petent to do 80. Therefore, according to 8'.3ction 11 of Act XXUI. of 1861, 
" mesne profits payable at the time of "xecntion" must meall ruesue profits 
whioo have been a.t that time directed to be pa:d I>y a decrtle of ('oart. 
The two portions of section 11 of Act XXIII. of 1861 are in dirtlct connec. 
tion with sectillns196 and 197 of a.ct Vill. of 1859. 

A. obtained a. decree agunst B. for recovory of p08session of certain pro .. 
perty, and for mesne profits up to the date of t.he suit, but th~ Uef!ree was 
siiollt 8.S to mesne profits sfter that time. Held, A. wa~ n,.t, barred by the 
provisions oC section 11 of Act XXIIr. of 1861, from bringing a suit agaiust 
B. for mesne profits, duriug the time that A. was kept out of possession after 
the decree. 

THIS was a special appeal from the decision of the Principal 

Sudder Ameen of the 24- Pel'guunahs, affirming a decision of 
the Sudder Ameen. 

Baboos Rames" Clvtndra ~Jitter and Hem Chandra Banerjee 
for appellant. 

Bahoo A.nanda Cllandra Ghosal for respondent. 

The facts of this case are fully stated in the judgment of the 
High Court, which was delivered by 

PUEAR, J.-1n the year 126g B. S. (18132), Dhanmaai Chow
dhraiu sued Haramohini Chowdhrain to recover certain property, 

«< Specilil Appeal, No. 301:3 of 1867, from a decree of tllfl Principal Sadder 
Ameen of the 2j,·Pergnnnahs, a.ffi~m:Dg a docretl of th!) Sndder Ameen of 
that dis tr;ct. 




