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till confirmed by the zemindar, and reported by him to the
Government authorities, It appears to us, therefore, that as
the appointment of a person to the vacant office of Ghatwal
rostd with the zemindar, that he wajy, if necessary, appoint a
snitable person ; that, as in this case, no necessity exists, as Go-
vernment have given up their right to insist on the appointment
of persons to that office, and no longer require the services
of Ghatwals in Kurokpore; and that as the plaintiff is not
entitled to succeed to the preperty by hereditary right, but only
on appointment by the zemindar,—the plaintiff is not entitled
to recover possession on the grounds he claims ; and we, there~
fore, reverse the order of the lower Court, and dismiss the
plaintiff’s suit with costs.

Before M Justice Bayley and Mr. Justice Macpherson.
BAIKANTHANATH KAMAR « CHANDRA MOHAN CHOWDNRY *
Written Statemeni—admission,

In a suit by A. against B. forrecovery of ancestral Jummai lands, of
which he alleged that he had heen dispossessed by B., B. stated in his written
statement that A.’s ancestor having relinquished the land, the zemindar had
leased the same to him, B, and he had been in possession since. He alsg
stated how A.’s ancestor relinquished, and that he, B., had thereupon obtain.
ed a potta. He denied that ha had dispossessed.

Held, that B. having admitted the possession of A’s ancestor, it lay upon
B. to prove his title.

Per Macpherson, J.—~The opinion of the Full Beneh in Pulin Behar: Sen
v. TPatson, was that if & party makes a qualified statement, that statement
cannct be used against him apart from the qualification ; not that if a man
makes a series of independent uugualified statements, thosd statements
cannot be used against him. That case goos no further than to lay down
that an unfair use is not to be made of a man’s written statement, by trying
to convert into an admission by him that which he never intended to be
an admission.

Tuis was a suit for the recovery of possession of jummai lands,
which the plaintiff alleged had belonged to his ancestor ; and that
he had been dispossessed by the defendants,

* Special Axpeal, No. 121 of 1868, from a decrep of the Prineipal Sudder
Ameeon of Burdwan, affirming a decree of the Sudder Ameen of that district,
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Defendant, Baikanthanath Kamar, in his written statement,
stated :

1st.—“That on plaintiff's ancestor relinquishing the land in
dispute, the zemindar having thereby acquired a right thereto,
and having leased the same to me, I have been in possession
thereof, hence the suit cannot proceed without the zemindar
being made a party defendant. .

2nd.—* The zemindar of the village did, in Chait 1267 (March
or April 1860), serve a notice of enhascement cn the land in dis-
pute. The plaintiff’s ancestor, the late Ramkumar Chowdhry,
having relinquished the land in dispute, I agreeing to pay
rent at Rs. 36-4 annas, obtained a potta oun the 5th Chait
1267 (March-1860), and remained in. possession. Out of the
same, some land is under-let, and some under my own caltiva-
tion ; after payment of rent, T amin possession.‘ The plaintiffs
have no right to the said land. I did not disposses. The suit i3
false?

3rd.—“The land in dispute does not appertain tothe house
of Sardar Karikar. The land in dispute is not the istemrari
land of the plaintiff. The plaintiff baving confounded the
boundary of some of my pottai land, has instituted this suit.”

The Sudder Ameen, throwing the onus of proof on the de-
fendant, gave a decree for the plaintiff, on the ground that the
alleged relinquishment by the plaintiff’s ancestor was not proved ;
that the plaintiff was in possession of the land in dispute, and
had been forcibly dispossessed.

On appeal, the Principal Sudder Ameen held, thatthe alleged
relinquishment was not proved, and that the plaintiff had been
dispossesséd. He confirmed the jndgment of the lower Court.

In special appeal it was contended, that the plaintiil’s rights
should have been enquired into; that since the plaintiff alleged.
that he was dispossessed in 1271 B. 8. {1868 A. D.), and the
defendant’s potta was of 5th Baisak 1268 (16th April 1861).
the lower Courts should have enquired into the fact of posses-
gion during this period. .

Baboo Khettra Mohun Mookerjee for appellant.—The onus ig"
on the plaintiff to prove his title. Written statements are not
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father was in quiet possession of the tenure, whatever it might
have been; and under the ordinary rules of inheritance, that
tenure, as it existed in the father’s hands, would have descended
to the son, had not the plaintiff’s father, as the defendant alleges,
relinquished the lands. Butit has been found as a fact by the
lower appellate Court, that the plaintiff himself was in posses-
sion of the landsin dispute, and was dispossessec therefrom by
thedefendant ; and that notonly there was no sufficient title
shown by the defendant, soas to justify the plaintiff’s possession
being disturbed by defendant, but that the whole of the title
set up by the defendant was fraudulent and unaccompanied by
any kind of possession whatever.

Under these circumstances, I hold that the plaintiff’s prayer
for possession must be decreed, the defendant having shown na
title to disturb that possession.

Astothe second plea,I think that the contention of the
defendant asto the doctrine of law as to admissions, which he
wishes us to accept, and considers supported by the various cases

cited by him, has no application whatever to the facts of the
present case before us.

It is truethat an admission which is gualified inits terms,
must be ordinarily accepted asa whole, or not taken at all as
evidence against a party, but when a party makes separate and
distinct allegations without any qualification, the rule of law
contended for does not apply. For instance, in the present case,
the defendant, in his written stateraent, makes one clear and
distinct allegation that the plaintiff’s father bad possession, and
that he (the defendant) had no possession whatever at the time.
Then he makes another distinet and unqualified allegation,
that the plaintiff’s father having relinquished the lands, he
(the defendant) succeeded to the land., There aretwo such
separate statements here that ] cannot see why the one state-
ment cannot be taken quite distinet from the other. T think
the pleais untenable for these reasons. I, therefore, do not
make any further remark on thelegal doctrine as to admission.
I would dismiss this special appeal, with costs.

Maceuerson, J,—I wish to add a few words, because it is
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ploadings in confession and avoidance, whereby a defendant would

be bound by the confession, and compelled to prove the avoidance.
The whole statement should be taken together. Sultan Ali v.
Chand Bibt (1). Pulin Behari Sen v. Walsom (2). When
a written statement is referred to, the whole of it becomes
evidence, and not the portion read or cited. Radhackarn
Chowdry v.Clandra Mani Shikdar (3). The pleading in this
case is not an admission of the plaintif’s, nor was it meant to
be so. In factit was a denial of the plaintiff’s right.

Baboo Ambika Charan Banerjee, for respondent, was not called
upon.

Bayrey, J.—I am of opinion that this appeal ought to be
dismissed with costs. The plaintiff sues for possession and mesne
profits, on the ground of having been dispossessed from certain
ancestral istemrari jummai lands.

The defendant’s case is that he has not dispossessed the plain«
tiff ; that the landsin dispute are not the plaintiff’s isterarari lands;
that the plaintiff's father once held the land, but being unwilling
to pay an enchanced rent, ke, the plaintiff’s father, gave them up
by a deed of relinquishment. The first Court decreed the
plaintifi’s suit. The defendant appealed, and the lower appellate
Court has dismissed the defendant’s appeal, upon which he
{(the defendant) has apealed specially, urging before us only
twa grounds : firstly, that the lower appellate Court has erred
in law 1o not requiring the plaintiff to prove an istewmrari title,
before giving a deeree for possession, and that, until the plaintiff
had proved such title, no proof should have been required from
him (the defendant) ; and, secondly, that the lower appellate
Court was wrong in taking a part of the defendant’s statement
as an admission against him, whereas, asa rule of law, the lower
appellate Court should have taken the whole together.

In my opinion, these pleas are untenable, because itis clear
from the written statement of the defendant, that the plaintiffs

), s W. R, 130, (3,9 W. R, 290.
(2) Caso No, 76 of 1867, 31st Jan, 1668,
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clear to me, from the repeated attempts which have lately been
made before us to put a wholly wrong construction upon the
judgment of the Full Bench, in the case of Pulin Behar: Sen
v. Watson and Co, (1), that, that judgment has been greatly mis-
understood. In the judgment of the Chief Justice, Mr. Justice
Bayley and myself, there occurs the following sentence: ¢ If
you read a man’s answer, you must take the whole admission
together.” This sentence has been repeatedly cited before us
recently as laying down that no portion of a defendant’s written
statement can, by any possibility, be read against him, without
every portion of the statement from the beginning to the end being
alsoread. To give such an effect to what we say, is to give it
a far wider meaning than was ever intended. The context
shows clearly enough what thetrue meaning is, and it is the
only meaning which the passage properly bears. It is simply
this : that if a man makes a qualified statement, you cannot use
the statement against him apart from the qualification. Bnt it
is not 1aid down by us, and was never intended to be laid down,
that if 2 man makes a series of independent and unqualified
statements, these statements may not be used against him.
While I still consider the judgment in Pulin Behari’s case to
be perfectly right, I may state distinctly that that case, in my
opinion, goes 1O further than to lay down that an unfair use is
not to be made of a man’s written statement, by trying to con-
vert into an admission by him that which he never intended to
bhe.an admission.

In the present instance, there are two distinet statements of
facts made by the defendant. The first is that the plaintiff’s
ancestor held the tenure, and was in possession of the lauds in
dispute up to a certaint date. The second is that, on that date,
the plaintiff’s ancestor relinquished the lands ; and that, therefore
a settlement of the same lands was made with the defendant.
There is, in what is said as to relinquishment and subsequent
settlement with the defendant, no qualification whatever of
the statement and admission by the defendant, that the plaintiff’s
ancestor held the tenure for a certain time. The matter of re.

(1) Unse No. 76 uf 1867, 31st January 1868.
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linquishment, subsequently referred to, is not a qualification of
the statement that the plaiutiff’>s ancestor onec held the tenure,
but is a perfectly fresh and distinet fact. There was, therefore,
nothing wrong in law, and nothing contrary to the rule laid
down in Pulin Behari’s case, in reading against the defendant
so much of his written statement as stated that the plaintiff’s
ancestor once held the tenure, and was in possession thereof
until he relinquished it.

Before Mr. Justice Phear and Mr. Just’ce Hobhouse.
HARAMOHINI CHOWDHRAIN v, DHANMANI CHOWDHRAIN.®
Mesne Profita—dct XXIII, of 1861, 8. 11— dct VILI, of 1359, 35,196 and 197.

Mesne profits are in themselves simply damages which do not exist asan
obligation to be discharged uutil they have been awarled by a Court com-
petent to do so. Therefore, according to ssetion 11 of Act XXIIT. of 1461,
“ mesne profits payable at the time of execution” must mean mesue profita
which have been a6 that time directed to be paid by a decroe of « ourt.
The two portions of section 11 of Aot XXIIL of 1861 ave in dirsct connece
tion with sections 196 and 197 of act VI1L of 1859,

A. obtained a decree againsi B. for recovory of possession of certain pro=
porty, and for mesne profits up to the date of the suit, but ths decres was
silent a8 to mesne profits after that time. Hell, A. was not barred by the
provisions of section 11 of Act XXI1I, of 1861, from bringing a suit agaivst
B. for mesne profits, duriug the time that A. was koptout of possession after

the decree.
Ta1s was a special appeal from the decision of the Principal

Sudder Ameen of the 24-Pergannahs, aflirming a decision of
the Sudder Ameen.

Baboos Ramesh Clhandra Mitter and Hem Chandra Banerjee
for appellant.
Baboo Ananda Chandra Ghosal for respondent,

The facts of this case are fully stated in the judgment of the
High Court, which was delivered by

Prear, J.—~In the year 1269 B. S. (1862), Dhanmanai Chow-
dhrain sued Haramohini Chowdhrain to recover certain property,

* Special Appeal, No. 3043 of 1867, from a decree of the Principal Sudder

Ameen of the 24-Pergunnahs, affirming a docreo of tho Sudder Awmeen of
that distriet,





