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HIGH COURT 6F JUDICATURE, CALCUTTA 'B.L.R.

Bejore Mr. Justice Loch and Mr.-Justice Qlover.
ROY MOHANLAL MITTRA ». BISHNU CHANDRA CHATTERJEE®

Benami Mortgage—Disclosure of beneficial owner—Non-Verification ef
Plgint.

Tn 8 suit for possession after forsclosure, defendants urged that C, (and
not A. ard B. the plaintiffs) was the actual mortgagee. This was denied by
A.and B, who obtainyd a decree- In a subsequeat suit, brought by the
representatives of A. and B. for mesne profits, they, in conjunction with
C., alleged that C. was the real mortgagee, aud C. was mads a co-plaintiff
but he did not verify the plaint. A decrae was givea for mesne profitsin
favor of C. tha plaintiff. Held, ths fact that C. had not verified the plaint
was no sufficient grouni for dismissing the suit. Decree affirmed.

Roy Mouan Liat MiITTRA and anether mortgaged a property
to Mahesh Chandra and Gopinath. On the suit of the mort-
gagees for possession after foreclosure, Mohan Lal contended, that
Mahesh Chandra and Gopinath were not beneficially interested
in the mortgage, but that the real mortgagee was Bishnu Chandra
Chatterjee, or his father. This was denied by Mahesh and
Gopinath, and they obtained a decree for possession.

The present suit was brought by Bhava Sundari Dervi,
as gnardian of Behari Lal, son of Gopinath above-mentioned,
and by the widow of Mahesh Chandra, for mesne profits of the
mortgaged property, which had acerued since the date of the
decree for possession. Plaintiffs gota decree, but on appeal to the
High Court- the case was, on 30th January 1866, remanded

for alocal enquiry.

During the pendency of these second proceedings in the
lower Court, Behari Lal, who had now come of age, applied
in conjunction with the widow of Mahesh to the Court te
have the name of Bishnu Chandra inserted as joint pleintiff,
on the ground that he was the person beneficially interested
end now in possession. On Bishou Chandra applying to the

Regular Appeal, No. 309 of 1867, from a decree of the Principal Sudder
Ameon of Gya,
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same effect, the Principal Sudder Ameen made him co-plaintiff, 1368
and gave the plaintiffs a decree for mesne profits. Rov

KRov MoHAN
' Lan MiTsrA
Defendants, on appeal to the High Court, urged that if Bishnu v.
Chandra was the real plaintiff, he had never verifie¢ the plaint, 0]]3{1:1?;;:‘

and that after the statement made by the ostensible mortgagees CHATTELIEE
in the suit for foreclosure, they ought not, in the present suit,
to have been listened to, when alleging the direct cpposite.

Baboo Srinath Das for appellants.

Mr. Money (with him Baboo Anukul Chandra Mookerjee)
for respoudents.

Loca, J.—This is a suit fo recover mesne profits. It appears
that the property in question was mortgaged by the defendantsin
the names of Mahesh Chandra and Gopinath tothe father of
Bishnn Chandra Chatterjee.

A suit for possession after notice of foreclosure was brought
against the defendants, in the names of the parties who appeared
as mortgagees in the mortgage deed, and a deoree for possession
was given in their favor. In that suit, it was hotly contended,
that the ostensible plaintiffs were not really interested, and that
the real mortgagee was the father of Bishnu Chandra. "This was
denied by the plaintiffs, and the Court rejected this objection
to the hearing of the suit.

The present action is brought to recover the mesne profits of
the land decreed in the suit referred to above. The Principal
Sudder Ameen gave a decree for the plaintiff, but en appeal
the case was remanded that the lower Court might take more
reliable evidence than was then onthe record, and thatan Ameen
might be deputed to ascertain the amount of wasilat, in the
usual manuner.

‘While the case was before the Principal Sudder Ameen, under
the order of remand, Behari Lal, whose guardian, Bhava Suudari
Devi, had brought this action, filed a petition in Court, on 29th
April 1867, stating that be had nothing to do with the property,
that the real owner was Bishnu Chandra Chatterjee ; that he
was the party beneficially interested ; that the former litigation
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had been carried on at his expense, and for his benefit; that he
was in possession, and that he, the petitioner, now that he had
come of age, had given an ikrarnama to that effect to Bishnu
Chandra, A petition to the same purport was filed by Bishuu
Chandra, who filed the ikrarnama; and on 4th May 1867, the
Principal Sudder Ameen directed that his name should be
eutered as a joiut plaintiff with the original plaintiffs to the snit.
Two petitions of objection on the part of the defcndants, dated
respectively the 7th May and 10th July, were pressuted, basb
the Principal Sudder Amecn appears to have passed no orvders
upon them.

The appeal before us may be divided into two hexds: lst, as
regards the admission of Bishnu Chandra as & co-plaintift ; and,
2nd, as to the mode of determining the amount of mesne profits.
These two heads embrace every thing that was argaed before us.

We think both the grounds taken by the appellants musé
be given against them. The morigage, for some reason best
known to the parties, was drawn upin the names of Mahesh
Chbandra and Gopinath, from whom the defendants had pro-
fessed to take the loan, It was necessary, therefore, that both
the suit for possession after foreclosure, and the present suif,
ghould be brought in the names of the persons in whom the
legal title was vested. For some reason also best known to the
parties, it appeared advisable, in the course of this suit, to drop
the nom de guerre, and to disclose the real mortgagee ; and, accord-
ingly, petitions by Behari Lal and Bishnu Chandra were
preseated, acknowledging that the former was only ostensibly
the mortgagee, he representing bis father, Mahesh Chandra, and
that the latter was the person beneficially intcrested. It is
urged, that on such a disclosure being inade, the suit should have
been dismissed, for Bishnu Chandra had not verified the plaint,
which by law he was required to do ;and the present statement
was directly at variance with the statement made in the former
case, in which the plaintiffs, who then ropresented Beshari Lal,
had successfully contended that Mahesh and Gopinath were
the real mortgagees.

No doubt, the party beneficially interested has put himself
into difficulty by the contrary statements made by him in the
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two suits. As the mortgage bond was in the name of Mahesh b“1§68__
Chandra and Gopinath, the snits were, as is customary, brought Roy Moman
in their names, and it would have been prudent for Bishnu DAL Ejhum
Chandra to have kept quiet and abstained from declaring him- Bisanu
self till the present suit was determined, and we have now to Gggrﬁlgi:n
consider whether, in cousequence of his having made this dis-
closure, the suit should be dismissed. It is clear that the
defendants are in no wise prejudiced by the disclosure. They
cannot pretend that they were ignorant of the real party with
whom they were dealing. The money claimed in this sunit is
justly due by them to the party who bas foreclosed the mort-
gage and taken possession of the property, and 1t is not denied
that this person is Bishun Chandra. It is trne that he has not
complied with the requisition of the law, which requires the
party instituting a suit to verify the plaint ; but there is no
allegation that the claim is false or unfounded, and it would be
a denial of justice, were the suit to be dismissed on "the technical
ground now taken by the pleader for the appellant. The
parties in whose names the snit was brought may be considered
in the light of trustees for the person beneficially interested,
There is no duubt an evasion of the Jaw by the party really
interested in the suit, for he has failed to verify the plaint as
required by the law, and it is open to question whether suits
brought in such a form should not be dismissed as defeating the
object of the law, which isto enable a Court to have before it,
and to deal with, the parties actually concerned in the matter
brought before it for trial. In the present case, however, there
can be no doubt that the defendants, appellants, have not been
injured by the course taken by the respondents; and that they
knew with whom they were dealing, and, therefore, I reject this
ground of appeal.
On the second objection taken to the judgment of the lower
Court, it appears to me that the estimate of mesne profits has
been formed on the best evidence before the Court, and though
in the remand order the High Court was not satisfied with the
mode in which the account had been prepaged, under the impres-
sion that other and better evidence could be procured, yet as
it is clear that nothing better has been bronght forward by the
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appellants, who could have proved the real assets of the estate,
and there is on the record sufficient, though meagre data upon
which the Court can come toa conclusion, and upon which it
has based its decree, we think there are no grounds for disturb-
ing that judgment; and I dismiss the appeal with costs.

Groveg, J.—I think, on the whole, that this appeal should be
decided on its merits. I admit fully that the policy of the law
is against secret trusts; and that parties beneficially interested
should be made to disclose themselves. But in the present case
no one has been deceived, nor has any injury been done to the
defendant. Mesne profits have been adjudged to be due from
him, and so far as he is concernad, it matters nothing whether or
not the name of the beneficial vwner is joined to that of the
legal owner as co-plaintiff.

There would be, undoubtedly, & want of werification on
the plaint as amended. The new co-plaintiff not having
been called upon to verify, and in ordinary cases this would, I
conceive, bea fatal objection to the alteration, but here there is
really no second verification required, for the facts are undis-
puted ; and the only question for decision was the amount of
mesne profits collected. That mesne profits were collected by
the defendants, and that those mesne profits were rightly payable
to the party beneficially interested in theforeclosure decree, there
is no doubt. In this country, when transactions are so commonly
¢ henami,” it would, I think, be hard measure to visit a case
like the present, when there is no suspicion of fraud, with dis
missal. The defendant knew of the ¢ benami,” from the first;
indeed, hetried to prove it in the foreclosure suit, but failed, and
cannot, therefore, say, that he was, oris, any way damaged by
the fact, that the ostensible mortgagees were not the real plaintiffs.
In fact, he does not say so, but seeks to escape the consequences
of a claim put in itself, on a technical objection which has
nothing to do with the merits of the case.

This being so, I do not think that the defect in the judgment
of the Principal Sudder Ameen, that is to say, his not adjudicat-
iny on the effect of the disclosure by the beneficial owner, is
one which affects the merits of the case; and, therefore, unde-
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section 350 Act VIIL. of 1839, the appeal on this point should 1868

be disallowed. Roy MorAY
As to the amount of mesne profits, it appcars to me that the LAL Mirfza

Lower Court’s order proceeded on sufficient evidence, and that Bisarv

no ground is shown for aun interference. CI?EATE?;&

I would dismiss the appeal with costs.

Before Mr. Justice Lock und Mr., Justice Mitler.
ABDUL JABEL ». KHELATCHANDRA GHOSE. # 1368
ActI, of 1841—Act XX IIL of 1861, s. 14—Pre-emption.¥ _ Tty 15.

Section 14 af Aet XXIII of 1861 is not app'icable to pormanently settled
estates in Sylhet, nor to estates in any distr'et of Bengal, unless extended
thereto.

When propearty is sold by publie aunctin at asale in execation of a decrae,
and the ne'ghhonr or partuer has the same ooportunity to bid for the property
ag other parties present in Court, tlie law of pre-emptinn does not apply.

TrHis was a Suit to enforce the right of pre-emption, and to
recover possession of 133 bigas of land, being b annas, 4 pies
share of talook Maniram, appertainicg to Pergunna Chow-
allish, by setting aside a deed of sale executed in favor of the
defendant. The plaintiff alleged that he was a co-sharer of the
aforesaid talook ; that in execution of a decree held against
another co-sharer, the disputed mehal was put up to sale and
purchased by the defendant, Kalikumar, who was quite a
stranger to the estate, on behalf of the other defendant, Khelat-
Chandra ; the plaintiff then claimed the right of pre-emption
under the provisions of section 14 of Act XXIII. of 1861,
bis claim was allowed by the Principal Sudder Ameeu; but on
appeal, this order was eventually set aside on the 10th February
1866, on an application for review of judgment.

On special appeal, the plaintiff was referred by the High
Court (L. 8. Jackson and Glover, JJ.) to a civil sunit (1).
Accordingly the present suit was instituted by the plaintiff,
for the establishment of his right.

Kalikumar, in his written statement, set up that the mehal
in question was nota puttidari estate within the meaning of

* Special Appeal, No. 2317 of 2857, from a decree of the Judge of Sylhet,
afiirming a decree of the Principal Sudder Ameen of that district,

(1) 2 Wyman’s Reporter, p, 17, 11th June 1866.





