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HIGH COURT OF JUDICATURE, CALCUTTA, [B.L R.

Before My. Justice L. 8. Jackson and Mr. Juslice Mitter,
JUGAL KISHOR BANERJEE v, ABHAYA CHARAN SARMA.*
Decree and Sale under dct X. ¢f 1859 = Fraud—Purchase-

In a suit to annul the sale of an under-tonure in execution of g decres,
unler Act X. of 1859, which was subsaquently set aside on the allegation
that it had been obtained collusively and by frand, it was found that neis
ther the decree ho der nor the purehaser was guiltyof any fraud.

He'd, that the mere circumstance of the deeree uader which the sale had
taken place having itsslf been set aside, did not invalidate the =ale, the
plaintiff having failed to show that the purcha:er was aparty to the fraud
which led to the decres and sale.

Tas was a suit for confirmation of right and recovery of
possession of 12 annas, 16 gs. share of a Howla, by setting
aside an auction-sale held in execution of a decree alleged to
have been obtained by means of frand and cellusion.

The facts out of which the present litigation arose, are ag
follows :

The defendant, Khaja Abdul Gunny, had originally
instituted a suit, under Act X. of 1839, against the plaintiffs,
Jugal Kishor and Ananda Chandra, and the defendant, J. agat
Chandra, for recovery of arrears of rent of the disputed Howla.
In that action, the defendant, Jagat Chandrs, had raised no
objection to the amount of the claim ; and a decree for Rs. 35 had
been passed on the 8th July 1864, in the absence of the other
two defendants, Jugal and Ananda, the plaintiffs in the present
suit. In execution of that decree, the disputed Howla was put
up to sale, and purchased by the defendant, Rup Chandra.
Subsequently, the plaintiff, Jugal Kishor, on the 7th June 1865,
petitioned the Collector, stating that he was not cognizant of the
suit, nor of the auction sale; and, accordingly, upon his application,
the former decree was set aside, and a new decrec passed for
Rs. 29.

In this snit, the following were the main issues :

1. Whether a civil suit lies to st aside a sale held in execy-

tion of an alleged fraudulent decree made wvnder section 103 of
Act X. of 1859 7
* Speeial Appeal, No. 3117 of 1867, from g decrao of the Additional Pria«

cipal Sudder Ameen of Dacca, reversiug a decree of a Moousiff of tlab
dugtrict,
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2. Whether the plaintiffs had a Howladari right to the land 3868
in dispute, and whether they held possession of the same ? " Jvest
The Moonsiff found that the first decree had been fraudulent- K;S;x;u?".‘
ly and collusivly obtained, and that it was subsequently set @,
aside. The saleheld in execution of that invalid decree was Af;;“éif;:;
also based on fraud, Moreover, the Howla in question was '
purchased by the defendant, since deceased, who was a servant of
the defendant, Khaja Abdul Gunny, the plaintiff in the Act X,
suit, This shows that the whole proceedings were collusive, and
were resorted to in order fraudulently to deprive the present
plaintiffs of their just rights. He, therefore, held, on the anthority
of the Full Bench Ruling, in the case of Nilmani Banik v. Pad_
malochan Chuckerbutty (1), that a civil suit lies to set aside
the auction®sale held in execution of an invalid and fraudulent
decreo. It was also found that the plaintiffs were entitled under
the Howladeei right to the share in dispute, and that they had
enjoyed uninterrapted possession of the same.
On appeal, the Principal Sudder Ameen reversed this jundg-
ment, and recorded his reasons in the following words: “ The
plaintiffs have given no satistactory proof that the defendant,
Rup ©Chandra or Abdul Gunny, has been guilty of any fraud,
the former in purchasing the under-tenure, and the latter in
obtaining a decree in the Revenue Court. The plaintiffs are not
therefore, entitled to any relief.”

Baboo RameshChandra Mitter (withhim Baboo Hem 'Chandra
Banerjee) for appellants.—As the ez parte decree was set asigde on
a review of judgment, the sale of the tenure, which had taken
place in execution thereof, became, necessarily, null ard void.
The rights of the appellant should at least have béen declared
by the appellate Court as unaffected by the said sale, which,
under the circumstances, ought to have been set aside. The
Principal Sudder Ameen was also wrong in not considering
whether the proceedings in connection with the first decree were
fraudtlent and collusive, as found by the Court of first instance.

Baboo Atul Chandra Mookerjeé for respondents,

(1) Case No. 1678 of 1865, 5th February 1866.
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The judgnient of the Conrt was delivered by

JacksoN, J.—This was a suit for the purpose of setting aside
the sale of an under-tenure belonging to the plaintiff, made
under a decree which, it is alleged, had been obtained by fraud,
and which was afterwards partially set aside on the application
of one of the parties concerned upon a review of judgment.

The Moonsiff, before whom the trial first took place, found
that fraud had beeu resorted to in obtaining the decree, and he
insinnated, rather than expressly found, that the purchaser was
mixed up with that fraud; and on that ground ordered the sale
to be reversed. On appeal, the Principal Sudder Ameen recorded
hLis opinion that the plaintiffs have given no satisfactory proof
that the defendant, Bup Chandra or Khaja Abdul Gunny, has
been guilty of any fraud, the former in purchasing the under.
tenure, and the latter in obtaining a decree in the Revenue
Court. He, therefore, reversed the judgment of the Court below,
and ordered the suit to be dismissed. '

The plaintiff comes up in special appeal, and urges, that the
jndgment of the lower appellate Court is defeetive, inasmuch
as it sets aside, without any reason being assigned, the finding of
the Court below on the question of fraud,

The decision of the Principal Sudder Ameen is certainly nna
satisfactory, but we observe that, under more than one ruling
of this Court, see the case of Chandra Kant Sarma v, Bireswar
Sarma Chuckerbutty (), and Jan Aliv. Jan Al; Oizc»wdry 3),
thecircumstance that a decree under which a sale has taken
place, has itself been set aside, will not invalidate the sale; and,
consequently, the plaintif would not be entitled to sucoceed in a
suit like the present, unless he could show that the purchaser
was himself a party to the frand which led to the decreo and
sale, in which case, the Court will require him to re-convey the
property to the plaintiff,

This has not been found, and is scarcely even alleged by the
plaintiff in this case. Under these circnmstances the plaintiff
could not succeed, and the special appeal must be dismissed
with costs.

(&) 7 W. R, 312, (3) 1 dute, p, 56,





