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HIGH COURT OF JUDICATURE, CALCUTTA. [B. L R. 

Be/ore JjJ1'. JUBtice L. S. Jackson ancl Mr. Justice Mitte~'. 

JOGAL KISHOR BANERJEE v. ABRAY A CHARAN SARMA.­

Decree and Sale under .Act X. oflS'>9-FI·allj,-Pul'c1~ase. 

In a suit to annul tbe sale of an nnder·tenure in e:!:ecution of a decree, 
un.ler Act X. of 1859, which was subseqtlelltJy set aside on the Bllegat,ion 
that it had. been obtained collu;ively allli by frand, it was fouud t.hat nei. 
ther the decree ho der nor the purchaser 'VIlS guilty of sny fraud. 

He'd, that the mere circumstance of the decree uader which the sale had 
taken plsce havinl{ its'llf been set aside, dd not in,alidata the Bale, the 
plaintiff having failed to show that the purcha,er was a party to the fraud 
which led to the decree and sale. 

THIS was a suit for confirmation of right and recovery of 
possession of 12 annas, 16 gs. share of a Howla, by setting 
aside an auction-sale held in execution of a decree alleged to 
have been obtained by means of fraud and collusion. 

The facts out of which the present litigation arose, are a~ 
follows: 

Th6' defenda.nt, Khaja Abdul Gunny, had originally 
instituted a suit, under Act X. of 1859, against the plaintiffs, 
Jugal Kishor and Ananda Ohandra, and the defendant, Jagat 
Chandra, for recovery of arrears of rent of the disputed Howla. 
In that action, the defendant, Jagat Chandra, had raised no 
objection to the amount of the claim; and a decree for Rs. 35 had 
been passer! on the 8th J nly 1864, in the absence of the other 
two defendants, Jugal and Ananda, the plaintiff" iu the present 
suit. Iu execution of that decree, the disputed Howla was put 
up to sale, and pllrchased by the defendant, Rup Chandra. 
Subsequently, the plaintiff, Jugal Kishor, on the 7th June 1865, 
petitioned the Collector, stating that he was not cognizant of the 
suit, nor of the auction sale; and, accordingly, upon his application) 
,the former decree was set aside, and a new decree passed for 
Rs.29. 

In this suit, the following were the main issues: 
1. Whether a civil suit lies to eet asid.e a sale held in execu~ 

tion of an alleged fraudulent decree made uuuer section 105 of 
Act X. of 18a9? 

* Special Appeal, No. 3117 of 186'7', fi'om a decreo of tee Additional Pda« 
-cipal Sudd~r Ameen of Da<lca. reversil.ig a decree of a MOOllSiff of t~t; 
4111trict.. 
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2. Whether the plaintiff." had a Howladari right to the land 1868' 

in dispute, and whether they ht;Id possession of the same! JUGAL 

Tho Uoonsiff found that the first decree had b8en fraudulent- KISHOJ~ B4. 
NEHJKE 

Iy and collusivly obtained, and that it was subseq1lently set ;, 
aside. The sale held in executiou of that invalid decree was AB!IA~A C;;A.­
also based on fraud, Moreover, the Howla in question was 
purchased by the defendant, since deceased, who was a servant oi 
the defendant, Khaja Abdul Gunny, the plaintiff in the Act X. 
suit. This shows that the whole proceedings were collusive, and 
were resorted to in order fraudulently to dept'ive the present 
plaintiffs of their just rights. He, therefore, held, on the authority 
of the Full Bench Ruling, in the case of Nilrnani Banik v. Pad. 
1nalochan Ohuckel'bzdty (1), that a civil suit lies to set aside 
the ~uction"sale lwld in execution of an invalid and fraudulent 
decree. It was also found that the platntiffs were entitled under 
the Howladl:l!'l'i right to the llhare in dispute, and that they had 
enjoyed uninterrupted possession of the sa.me. 

On appeal, the Principal Sudder Ameen reversed this judg­
ment, and recorded his reasons in the following words: "The 
plaintiffs have given no satisfactory proof that the defendant, 
Rup Chanura or Abdul Gunny, has been guilty of any fraud, 
the former iu purchasing the uuder-tenure, and tho latter in 
obtaining a decree in the Revenue Court. The plaintiffs are not 
therefore, entitled to any relief." 

Baboo Ra'llteshOhandra Miller (with him Baboo Hem: Ohand?:'a 
Bane-rjee) for appellants.-As the ex pltrte decree was set alli~e on, 
a review of judgment, the sale of the tenure, which had taken 
place in execution thereof, became, necessarily, Dull and void. 
The rights of the appellant shonld at least have been declared 
by the appellate Court as unaffected by the said sale, which, 
under the circumstances, ought to have been set aside. The 
Principal Sudder Ameen was also wron~ in not considering 
whether the proceedings in connection with the first decree were 
fraudrJ.lent and collusive, as found by the Court of first instance. 

Baboo Atlll Ohandra Mookerjee for respondents. 

(1) Csse No. 1678 of 1865, 5th February 1866, 

bAN "'Al< ..... A.t 
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The judgment of the Court was delivered by 

JACKSO~, J.~This was a suit for the purpose of setting asido 
the sale of an under.tenure belonging to the plaint,iff, made 

under a decree which, it is alleged, had been obtained by fraud, 
and which was afterwards partially set aside on the application 

of one of the parties concerned upon a review of judgment. 
The MoonsifF, before ;whom the trial first took place, found 

thai fraud had beeu resorted to in obtaining <the decree, and he 

insinuated, rather than expressly found, that the purchaser was 
mixed up with that fraud; and on that ground ordered the sale 
to be reversed. On appeal, the Principal Sudder Ameen reoorded 
llis opinion that the plaintiffs haye given no satisfactory proof 
that the defendant, Bup Chandra or Khaja Abdul Gllnny~ has 

been guilty of any fraud, tho former in purchasing the under. 
tenure, and the latter in obtaining a deems in the RevE,nue 

Court. He, therefore, reversed the jUdgment of the Court below, 
and ordered the suit to be dismissed. 

The plaintiff comes up in special appeal, and urges, that the 
judgment of the lower appellate Court is defective, inasmuch 
as it sets aside, without any reason being assigned, the finding of 
the CJUl't below on the question of fraud. 

The decision of the Principnl Sudder Ameen is certainly nn .. 
sa.tisfactory, but we observe that, under more than ODe ruling 
of this Court, see the case of Chandra ](ant 8aT1nrt v. Bireswa1' 

8anna ChuckerbnUy (2), ancl Jan Ali v. Jnn Ali Ohe'1Odry (3), 
the.circumstance that a decree under which a salo has taken 
place) has itself been set aside, will not invalidate the sale; and, 

consequently, the plaintiff would not be entitled to succeed in a 
suit like the present, unless he could show that the purchaser 
was himself a party to the fraud which led to the decree and 

sale, in which case, the Court will reql.lire him to re-oonvey the 
property to the plaintiff. 

This has not been found, and is scarcely even alleged by the 
plaintiff in tbis case. Under these circumstances the plaintiff 
could not succeed, and the special appeal must be dismissod 
with cosis. 

(2) 7 W. R., 312. (3) 1 .intci p. 56. 




