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Before Sir Burnes Peacock, Kt , Chicf Justicg, and Mr. Jystice Mitter.
1EJA SINGH » RAJNARAYAN SINGH.
Act XIV. of 1859, 5. 20—Ad¢t VIII of 1859, 5. 20F=Exeqution of Decrees—
Practice.

A _jpint decree for damages Was obtained by several plaintiffs in the Conrt
of the Pringipal Suddar Ampen of Patna, in 185¢, and was kept alive by
end~ayours to execute it till 1861. On the 15th Jnne 1861, the Court passed
au qrder wodifying the costa of the original decree, but this erder was reverged
on appeal on the 19th August 1862. Some of the plaintifis havipg died in
thie meantime, gu applicatjon was made on the 2Gth July 1863, and an order
was pagsed thareon an the 26th May 1864, whereby the present decree~
Lolders were gubstityted for the deceased plaintiffs. A new Pnncxpal Sud
der Ameen was appointed on the 10th Qecember 186+ and he 1ewrsed that
order, and required from dhe pregent decres-holders a certificate of heir-hip,
which they obtajned on the 16th September1865. Qn the 20th of the same
mnnth, ag order for execution was made by the Priugipal Sndder Ameen.
but it was reversed by the Judge on appeal, on the ground that the order
of the 26th May 1864, was not g proceeding within the meaniug of section 3
;)f t:“ XIV of 1859 ; and, therefore, the application for execution was too
ate.

Held, that execution might haye been ohtained under seotion 307 of Act
V1L gf 1854, by the suryivors of the original decree-holders, for the benefit
of all parties interested ip it.

The order of the jower appellgte Court was reversed.

Tre decree in  this suit was passed on the 30th Anril 1854,
and an gpplication for execytion thereof was made on the 4th
M?PY 1861,but qn the 26th December 1861, the case wag struck
off the file. A second application for execytion was made on
the 28th July 1863 ; and on the 26th Novemher 1864, evidence
haying been faken, the present decree-holders were substituted
as heirs of the original decreg-holder, deceased. But the casa
was again struck off the file (by anather Yrincipal Sudder
Ameen) on the 10th December 1864, on the ground that the
applicant had not filed a certificate of administration, under Act
XXVIL of 1860. The present application for execution was
made on the 20th September 1865 The judgment-debtors

urged that t was harred by limitation.

* Miscellaneous Appeal, No 156 of 1868, from & decree of the Judge of
Patua, reversing a decree of the Priveipal Sndder Amaen of that district.
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The Principal Sudder Ameen held that, as before the passing 1868
of Act XIV of 1859, 12 years limitation applied to the execu- Tgsa Sinem
tion of decrees, the first application had been made within tir.ne; Bas nfi'u‘u 23
that after Act XIV of 1859, came into force, a renewed applica-  SiNeg.
tion was filed in 1863, when the present applicant was substitut-
ed in the place of the original decree-holder; and as the
preseut application was made within 3 years after the last act of
the decree-holder, and was a bond fide application, it was not
barred by limitation, and he granted the application.

On appeal, this "decision was reversed by the Judge, wha was
of opinion thatthe decree-holder had not diligently and in good
faith prosecuted his decree so as to keep it in foree ; and that the
mere substitution of the name of the representative of the
original decree-holder was not a sufficient proceeding within
the meaning of section 20 of Act XIV. of 1859, so as to save
the decree from the operation of the Aci of limitation.

Baboo Hem Chandra Banerjee (Baboo Krishna Sakha Mooker-
gee with him) for appellant.—The Judge is wrong in holding
that there was nc bond fide or sufficient proceeding to keep the
decree in force, when various steps were actually taken by the
decrec-holder to enforce his decree. Appellant was guilty of
no laches in the prosecution of his rights. The lower appellate
Court isin error in holding that the substitution of names by
order of the Court in the execution case, after evidence adduced,
was not a proceeding within the meaning of section 20 of Act
XIV. of 1839. Vide W. G. N. Pogose v. Baishnab Lal (I);
Ramsahay Sing v. Degan Sing (2).

Mr. Twidale and Baboo Lakht Charan Bose for respondent'.
The judgment of the Court was delivered by

Pracock, C. J.—About 14 years and 3 months ago the
plaintiffs obtained a decree, and wo are now engaged in discuss-
ing whether they are barred by limitation from executing if

(1} 6 W. R., Mis. Bul., 104.
£2) Full Beneh Cago No, 778 of 1865, 11th Septomber 1866,
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Tt appeats that, from 1854 to 1861, the plainitiffs were trying to
execute the decree; and that the decree was admitttedly kep
alive up to that time by the plaintiff’s endeavours to execute it.
Subsequently, upwards of a year appears to have been wasted
in a discussion as to the costs in the original decree ; for, on the
15th June 1861, the costs of the originat decree were modified
by order of the Court, whose daty it was to execute the decree,
and not to amend it. That order was, on the 19th August 1862,
reversed on appeal, and no doubt properly so; for the Court
which had to execute the decree had no powers in the execution
departmeht to modify or alter it. During the time occupied
with those unnecessary proceedings, some of the plaintiffs died,
and on the 28th of July 1863, an application was made by the
heirs of the deceasad plaintiffs to be substituted as decree-
holders. Nearly another year was occupied upon this, and
on 28th May 1864, an order was made for substitution of the
keirs. One would have thought that things would have been
allowed to go on; byt in December 1864, about 9 months after
the order for substitution had been made, a new Principal
Sudder Ameen came in, who appears not to hawe been satisfied
with the order of his predecessor, and who, althongh he had no
power to reverse the order of his predecessor upon appeal,
thought fit to require a certificate of heirship before he wonld
execute the decree. Nine months were occupied in obtaining
this certificate, which was not obtained till the 16th of September
1865. On the 20th of the samo month an application for
execution was made, which the Judge on appeal has now held
to be toolate,

This case is one among many instances of the truth of the
remark which I have frequently made, that as soon as a man
obtainsa decree, his difficulties appear to commence. I would
remark that from the 28th July 1863 to the 16th September
1865, was occupied in substituting heirs of the deceased
plaintiff, decree-holder, for the purpose of executing the decree.
This appears to me to have been who}lly unnecessary. Tho
judgment was a joint judgment for damages obtained by several
persons, and might, I think, have been executed by the sur-
vivorsalone, for the benefit of all who were interested in it





