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1868 The decision of the Judge is reversed, and it is ordered and
R. E. Bewn declared that Mr. Bell'is not liable under the decree for the
GU;{-}D“ refund of the purchase-money or of the Government revenue,
Koy, and consequently that his property was not liable to be attached

or sold under it. The appellant will be entitled to the costs of

this appeal and the costs of the appeal to the lower appellate

Conrt in.the matter of the execution.

1268 Before Sir Barnes Peacock, Kt., Chicf Mustice, and Mp. Justice Mitter;
June 8. JAN ALI» JAN ATL CHOWDRY.*
Ezecution Salew=ss. 53 and 103 of Act X. of 859~Bond fide Purckaser.

Rea alsn A.purchased a share of B’s talook at an auction.sale, in exeeution of an
Page 71 & ex-parte decree obtained against B., under section 105 of At X. of 1859, B,
84'5 B.L R obtained leave under section 58 of Act X of 1859. to revive the suit, and
9. ) " succoeded in getting it dismissed. Ho nowsued to setaside the sale to A.
11 B.L.R. Held, the sale to A. was binding against B., notwithstand’ng that the decree
"$B.L. R. in execation of which it had taken place had been set aside in review, provided

3 the sale was bond fide.

Tris was a snit for confirmation of title in respect of
12 kanis, 2 krants share of a certain talook, by reversal of an
auction-sale, held in execution of a decree under section 103
of 'Act X. of 1859 and Act VIIL of 1865 (B. C. on the
gronnd that it was fraudulent and collusive.

The circumstances of the case were as follows:

Bhairab Chandra, acting as tehsildar on behalf of Eusuf
Rhan, had obtained an ez-parte decree for arrears of rent, for
Rs. 2-13, against the present plaintiff; Jan Al Chowdry,
in execution of which, the disputed talook was pnt up to sale,
and purchased by the defendant, Jan Ali. Jan Ali Chowdry,
against whom the decree was passed, then applied to the Deputy
Collector, for a revival of the snit under section 58 of Act X,
of 1859, as well as for reversal of the decree. The application
was granted, and the suit, on. being re-heard, was dismissed on
the 5th April, as against Jan Ali Chowdry.

# Special App-al, No. 3302 of 1867, from a decree of the Additional Judge
of Chittagong, affirming a decree of the Moonsiff of that district,
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The plaintiff instituted this snit to set it aside. He 1868
nlleged, that he was kept in ignorance of the proceedingg Jaw Arz
instituted against him under Act X.; that no arrear of rent Jax:;iu
was due from him at the time; that Bhairab Chandra had no Omowniy
authority in bringing the suit for rent; that the plaintiff had
long standing enmity with the anction-purchaser; and thag
Bhairab, in collusion -with the defendant, caused the tenure to
be purchased at a very inadequate price.

The Moonsiff held, on the strength of the case of Sarup
Chandra Bhuttacharjee v. Kasiswari Dusi (1), that.a civil ssuif
lies for setting aside the auction-sale. And on the merits he
held, that the orviginel ex-parte decree having been set aside,
the sale which took place under it “ must, as a matter of course,
fall to the ground.”

On appeal, the Judge upheld this decision. He found that
the plaintiff had never had any knowledge of the ex-parte pro-
ceedings taken oab against him until afrer the sale ; although

the assertion of the plaintiff that no arrear was due was not
true; that it was conclusively shown thbat Bhairab had been
in the constant habit of instituting snits on behalf of Eusuf
Khan ; that from a long time, the plaintiff and the auction-pur-
chaser were at enmity with each other. On the question,
whether a sale to a bond fide purchaser under an ex-pagte decree
subsequently set aside,is legally valid or not, the Judge re-
marked: “If Civil Courts cannot give redress in such a case, a
person may find nimself at any moment deprived of a valuable
property, without any previous knowledge, for an insignificant
debt. In the present case, however, taking into consideration
the circumstances of the enmity existing between the purchaser
and the plaintiff, the inadequate price realized, and the plaintiff
being kept ignorant of the fact of the intended sale, there is
a sufficient presumption of a fraudulent collusion between
Bhairab and the auction-purchaser, which would afford good
ground for cancelling the sale.”

Baboo Rajendra Nath Bose, for appellant.—Jan Ali was =
dond fide auction-purchaser; no frawd or collusion is proved 44
(1) 6'W, R., Act X, Rulings, p. 55,
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have existed between the auction-purchaser and the decree-
holder; and the facts found by the Judge do not counstitute
traud oh the part of the auction-purchaser The purchase was
madein good faith, and for a valiabie consideration. Under these
circumstances, a civil suit will hot lie to set aside the long fide
sale, althoigh the ex-parte decree might have been sibsedubntly
set aside, Ratnamani Dasi v, Kalibrishng Chuckerbulty (1).

Mr. Twidale for resporident.—Tt is not denied by the pleader
for the appellant, that a civil suit lies to Set aside a sale ont
the grotind of fratd. The ¢nly duestion to bBe determiued is;
twhether the auction-purchaser, in making the puréhase, was
guilty of any fraud or not? Axd it is substantially found,
as a fact, by the lower appellate Court, that the auction-sale
was fraudulent, and made in collusich with the agent of the
decreg-holder.

Mr. G Gregory (Baboo R. N. Bose with him), in reply.—No
issue was framed by the Court of first instancée on the question
of fraud, which was the material contention of the parties.
Unless fraid is directly and distinctly proved against the auction- _
pitrchaser, no suit Will lie to set aside the sale, although the
proceedings taken ont against the judgment:debtor by the decree-
holder might be fraudalent and malicious.

The jadgmensof the Court was delivered by

Peacock, C. J.—The decision of the Revenue Court has
been set aside by the Revenue Court itself. Itis contended,
‘on the part of the plaintiff; that, as that decrée hal been set
‘aside, thére is no foandation for the sale to the auction-pur- -
chaser ; and, consequently, that he, the plaintiff, against whom
the decree was originally passed, is entitled to recover theé
Jands sold under that decree.

Tt has been held (2) that a sale under a decree to a bond fide
purchaser is valid, notwithstariding the decree may be reversed
upon appeal, and it seems to follow that a bond jide sale, under

(1) Special Nuwber, W. R;, 147. 2) 7W. R, 812,
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a, decree which is afterwards set aside upon Yeview, is equally

binding. The anthorities cited by Mr. Juistice Norman fully
pear out the optnion which hé ‘expressed in that case.

There were two kinds of exccution in Eagland, one =z ¥rit
of elegit, tnder which property was delivered to the execittion
creditor, in order thit he might satisfy bis judgment by
collecting the rents of the ‘estate ; and the othelr, writ of fier
facras, under which the sheriff was directed to levy the amount
by seizure dnd sale of the defendant’s goods and chattels. In
the casé Vf a sale undét a writ of fieri facias, i wag held by
the Court of Coramon Pleas, and affirmed in error by the
Court of K‘inw 4 Bench, after sevéril arguments, that ths sale
toa bond jtcle purchaser, under a detree, was not affected by a
‘subsequent véversal of the .decree. Butthe delivery to the
judgtient-creditor under an elegit, is different, and it was held
that the reversal of the judgment pd} an end to the Plaintiff’s
title under the elegit. Theve is a good groun& for the disting
tion, wud as it is important to 4dvert to the distinction, we
think it right to refer to the reasont which were given by the
Courts in each of the two cases.

One of these Gases is Mathew Mannings Case (1). It was
vesolved in that case, that the sale by the sheriff by fotce of the
JFieri fadias should stand, althodigh the jédgment was afterwards
reversed, and that the plaintiff in the Writ of exror should be
merely restored to the valde, for the she¥iff, who made the sale,
%ad lawful anthority to sell, and by the sale the vendee had an
absolute property in ‘the chattel pnrchased ; and #lthough the
jadgment, which was thé warrant of thefieri fuciat, was after-
wards revérsed, y¢t the wale, which was a collateral ast done by
thie sheriff By force of the #iers . faciay, should not be avoided;
for the judgment was, that the 'plaintiff should recover his debt,
and the jieri facias was tolevy it of the derendant’™s goods and
dhsttels, by 1orce of Which the shediff sold the chattel as he well
might, and the vendee paid money to the value of it.

It was remarked, that if the sale of the chattel shounld be
‘avoided, the vendee would lose hés chattel, and his ‘money too ;

(13 % Coke’s Reports, Pt. 8, p. 9%,
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and, therefore, great inconvenience would follow, that none
would buy of the sheriff goods or chattels in such cases, and
so execution of judgments (which is the life of the law in
such case) wounld not be done.

The other case, to which reference is made by Mr. Justice
Norman, is that of Goodyere v. Ince (1), the court then held
that there was a difference “ between the sale and delivery upon
* an elegit to the party himself, and a sate to a stranger upon a
¢ fiers facias ; for the fieri fucias gives authority to the sheriff
¢ to sell and to bring the money into Court, wherefore wher he
t¢ gells a term to a stranger, although the execution be reversed,
‘“ yet he shall not, by virtue thercof, be restored to the term,
¢t put to the monies, becanse he comes-dnly thereto by act in
¢“ Jaw. DButthe sale and delivery of the lease to the party him-
“ self upon an elegit, is no sale by force of the writ, which being
¢ reversed, the party shall be restored to the term itself.”

We think that the distinetion is founded wupon reason and
good sense, and that oar decision must be in accordance with
these authorities,

It is, therefore, necessary to decide, whether the purchaser,
under the execution, was a bond fide purchaser; or whether, as
alleged in the plaint, he was in collusion with they ijaradar, the
plaintiff in the revenue suit.

The Court of first instance considered, that as the decree had
been set aside, the plaintiff was entitled to succeed in this suit,
whether there was fraud between the ijaradar and the purchaser
under the decree or not ; and he did not raise or try any issue as
to whether there was any collusion -or fraud. The Judge did
try that question, but he tried it upon the evidence asit stood
in the lowet Court, and neither of the parties, therefore, had an
opportunity of calling witnesses upen that issue.

" The main points, upon which the Judge has found that there

was fraud between the ijaradar and the auction-purchaser, are,

first, that enmity existed between the purchascr and the plaintiff;

seeondly, that Bhairab Chandra, the naib of the ijaradar, was pre-

sent at the sale; thirdly, the inadefuacy of the price realized ;
(1) 3 Croke’s Rep., 246,
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and fourthly, the ignorance in which the plaintif was kept

of the intended sale. T by no meansintend to say that the Judge Jaw Arz
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arrived at an erroneous conclusion of fact, bat I think there was 3 mv.A LI
not in strictness any legal evidence to warrant it. The case QHowDsy,

oughtto be remanded, in order that the question of fraud and
collusion between the auction-purchaser and the plaintiff in thg
decree may be tried. The case should go to the Judge, in order
that he may send it to the Moonsiff under section 354 of Act
VIIL of 1859, totry whether such fraud or collusion existed,
to return his finding, together with the evidence, to tho Judge,
for final decision. Either party should be at liberty to adduce
any evidence he many think fit upon the trial of that issue, and
we think that the Moonsiff onght to be directed to summon all
the parties to this suit, that is to say, the ijaradar, his naib, and
the auction-purchaser ; and, as itis suggested that there was
collusion between the plaintiff and./the ijaradar, we think the
plaintiff shonld also he summoned and examined.

It does not appear what was donme with the purchase-money
paid by the auction-puchaser, whether avy, and if any, what
portion of it was paid out to the plaintiff in the rent suit, or
to the defendant in that suit, and whether the anction-purchaser
has ever obtained possession of what hs purchased, or taken any
and what steps for that purpose ; or whether the plaintiff in this
suit, or the ijaradar, or the auction-purchaser, has been in posses-
sion since the auction-purchase. We think those poiuts mast
be inquired into by the Moonsiff when the case goes back to
him on remand from the Judge, as they have a material beayin g
upon the question of frand.

The costs of this appeal will abide the result of the ultimate
decision in the case,





