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having j llrisdiction in the matter to which the award relates. 186~ 

The word" Court" in this section cannot possibly refer to the ELAM PABiA{ 
then not existing Courts of Small Causes, but to the ordinary MANICK' 

Civil Courts, which are empowered to entertain all suits not SOJAI~LL~ 
falling within the exdllsi ve j Ilrisdiction of the Small Cause SHEIKH. 

Court, by section 6, Act XI. of 186:3, or of any other Courts by 
special Acts. 

" From the circumstances stated ahove, it would appear that 
the matter is cognizable by the ordinary Civil Courts, and 

llot by the Courts of Small Causes, which are not required to 
make any preliminary enquiries for bringing a case on their file, 
but to enter at ooce into the merits of cases made cognizable by 
section 6, Act XI. of 1863. 

"I, thel'ewre, beg most respectfully to sabmit the case for the 
decision of the Hon'ble Judges of the High Court, on the 
point, whetht!r an applicatiOll for giving effe::t to a private award 
is to be presented. to the ordinary Civil Courts of local jurisdic
tion, or whether the Court of Small Causes constituted under Act 
XI. of 1865, is competent to entertain it. " 

The opinion of the Court was delivered hy 

PEACOCK, C. J.-If the award relate to a debt, not exceed
ing the amount cognizable by a Small Cause Court, we are of 
opinion that the Small Cause Court has jurisdiction under 
section 327, Act VIII. of 1839, to entel'taiu an application to 
file the award, provided the defendant resides within the jurisd 
diction. In such a case, the Small Cause Court would have 
jurisdiction over the matter to which the award relatel&. 

Bejol'e Sit Barne, Peacock, Xt., C/lief J1tstiee, and Mr. Justice MittlYl". 

IN B.E SHASBI BHUSRAN BRADURY. 1868 
June '1:1. 

Pleader-Act XX. qf1865, s. 12-0alcutta Court of Small OaU8es-Act IX. ~--
oJ 1850. 

A plea'tler, holding a cfll'tific~te nnder section 12 of Act XX. of 1865, is 
not thereby entitled to be admitted to practice in the Court of Sm&ll Causes 
at Calcutta. In '1'8 Tulsidas Seal (1) dilltingnisood. 

(1) 2 Ind. JUl., N. S.,133; and 7 W. R.,22a. 
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18S~ This was an applica.tiol1 by Shashi BhushalW Bhadury, a 
!tic 8R \SHt pleaier, for an orJer, to the J ulges of the Small Cause Court 

:::~~;. of Ca\~utta, to admit him to practise in the Small Cause Court. 
The circumstances which lea. to the pl'csen t application are gi ven 

below. * 

... U po" the deci-4i 'U of the High 
Conrt in the case of 'l'ulsida" Seal, & 

lotter to the following et'fd6.t 1I'&S 

wrilten to the Rllgie~rar ot the R«h 
Court, Appellate Jllrisdictiou, by 
the OIerk of th" ClI.lClllta Court of 
Smlill Oauses. dated 13th M.ay 1867 : 

was 1'3quired by the L\~islat,ive b 
do, for the admission of parso ... " til 

practise as plea lers or mooktears ill 
all thtl other Oourt~ in British India. 
ha3 nat done so wit.h reference t, 
the Prtlsidency Small Caude Oourts," 

3 R ference is made to secl.ion SS, 
Act IX of 1850. rule 49, pas8ed UDder 

1. "W;tlI reference to the peti· pNvisiom of section 41. "Under t.hi" 
HOll of Tuwd68 ~eal. a'1·1 the jnJg- rule, since April 1856. & bfJd)' of reeD;;
ment of the High. Oourt ther~oll, I rosed agents, c"Hed pleaders, has neell 
&lU directed by the Ju 1ge, of this allowed to practise htlr<l and in 1864. 
Court to enquire. for their inform&- the High Oourt unanimously heH, I hll.t 
ii'ln and KIlill&l1ce, whether. as sec· by g years of p~rmission thi.s hody had 
iion 45 of Act XX. or 186£>, Mot acquired certain vested rights, of 
bed!l held to hi>. appli,'ahle to this which it wonlJ nolY be} UlljU3t to dll~ 
Court, the other sectious of that Act prive them." 
are also h"ld to be so applicable. II 
so, the pIMders at prestlnt pr .. ctieiug 4, "If the High Oourt ie of l1I>illion 
in this OO\lrt will h~ve to btl enroIlel tbat Act XX. of 1855 ill its elltir .. -
in the High Oourt, and obtaiu certi. ty applies to this Coact, all the~e at"· 
ncatll8 iuterms of paragraphs 7 and rangem3nts and provi,iollS must be 
8 of tha Act, and for the future only cOllsidered as set aside, and llew 0. ... 

8ueh persons as are duly qu,),lified ungem~uts must be mlde in th,s 
uuder that Aet, can be almiUed as Court. 
pleaiers of this Court; aud the pre· 
sent pleaders cannot bJ permitted, 
until they shall have so qnl.lified 
1h1mselves. t practise here any 
loager." 

2. Reasons a1:e j{iven for think
ing that the whole Act does not ap· 
ply. viz., the defiaition of the terms 

Court" and "High Oourt," and the 
reference in the Secretary of state's 
letter, in regard to the establi~hment 
of the High Cour&, made to tbe 
Bma.ll Oa.use OOUtt;. and" the High 
(loutt. while it has made rules. as it 

5. " It does not appear that under 
Ac~ XX. of 186:>, tile appoiutment of 
lllooktears tor this Cimrt is anywhere 
rendered naclssary. Ntme have ever 
been legally appointe,l in tho Calcut
ta Sm,,11 Cl\u'e Conrt, and the first 
Judge is or opillion that the recogni. 
tion of any such men as could be elt. 
pected to take up the employmmt, 
would be a source of uumitig.ated 
evil." 

Subsequent to the date of thie letoo)', 
and before any reply was received tc. 
it, a petitio.ll was preeented to tho 
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The jl1dgment of the Court was delivered by '186lll 
PEACOCK, C. J .-This appears to us to be a very different IS'u'g 

case from In re Tulsidas Seal (1). That case was decided :::: 

Judges of the Court of Small Cau~es 
at Cl\lcntta, by one Shashi BbllBhan 
BhadUl'Y. praying to be enrolled as a 
p'ea.der of the Small CllU~ Court. 
Tha.t petition was refused, but later, 
8IJashi Bhnshan Bhadury presented 
another petition, which was as fol. 
lows, viz: 

" Your petitioner, a pleader of the 
junior grade, ull'ler the old rules; and 
holding power as suell to practise in 
the Sma.ll Callse Court, applied to 
your Honors to enroll him as a. plea. 
der of this Co~t. 

" The order passed OIl his petition 
was, that as he was not a plead3r of 
the first grade, he could not be 
a1mitted. 

" Y'lUr petitioner now most humbly 
submits, that the above rule is not lib. 
solnte, it being quite discretionary 
with YOUt· Honors to graut the privi. 
lege to allY person of good character 
who may have baen well educated. 
Iu the exercise of this discretion, 
your Honors were kind. enough to 

kind 8S to grant him permission to 
practise as a pleader in this Court." 

On the petition, the lollowing or
der was madll, in June 15th, 1868, by 
Mr Thorn on, Officiating first J ndge : 

"'l'he Judges o{ the Court do not 
think that it was intended by the 
provisiont! of Act XX. of 1865, that 
pleaders of the second grade should be 
admitted to plead in the Calcutta 
Small Cause Court. 

".Ii. reference has been made to 
the High Court as to how far the 
Act referred to applies to this Court. 
Pending reply, the Court ealillot en .. 
tertain the p3titioner't! application." 

The Officiating fiftb Judge of the 
Calcutta Court of Small Causes there. 
upon wrote, ou the 17th June 1868. 
to the Regislrar, High Court, Appel. 
late Jurisdiction, as follows: 

" I am desired by the Judges ot 
this Court to solicit the advice of the 
Judges of the High Court, with refer. 
ence to the following matter: 

droit one Baboo Indra Chandra Mit. 2." Shashi Bhnshan Bhadnl"J', a 
ter, very lately, as a pleader of this pleader of the second grade, under the 
Court. old rules, and holding a renewed 

.. Your petitioner received a. good certificate, dated the 7th April 1868. 
education, lI.wing been a senior schoo from Mr. F. Beaufort, Judge of the 
larship.holder in the late Hindoo 2!.Pergunnahs, under Clause O. $eQ. 

Oollege, and possesses 8. good charac. tion 10, Act XX. of 1865, and under 
ter, and in .. ddition holds a certificatll section 4, A ct XXIX. of theljame 
uuder Act XX. of 1865, entitling him ye»r, entitling him to practise 88, 

to practisj WJ 8 pleader in the Small a pleader in th~ Sudder Ameen's 
Cause Oourt. Court, Moonsiff's Court, !::mall Cause 

"Aud your petitioner, therefore, Court. and any Criminal Court,' reo 
prays that your Honors will be 60 contly applied to b3 enrolled as a 

(1) :! Ind. Jill., N. S., 133; and 7 W. R.. 228. 
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186'8 with reference to the construction to be put upon section 45 of 
1N BE SHASHI Act XX. of 1865. By that section it is enacted, that every 

BBUSBAN 
BHADURY. 

pleader of the Calcutta Court of EmaIl 
Causes. 

3. .. His applieation having been 
reJected by the Judges of the Court, 
npon the ground that he was not a 
pleader of the first grade, he has 
again renewed his application, con
tending that nnder the proTIsion3 of 
Acts XX. and XXIX. of 186!>, he is 
entitled, as of right, to be admitted 
a pleader of this Oourt. 

4. " He urge 1 that in the Acts re
ferred to, no distinction is made be
tween Mofu!!sil Small Oause Conrts 
and the Calcutta. Small Cause Conrt, 
and that as by sllcthll 47 of Act· xx. 
its] provisions extended to all terri~ 

tories under the Bengal Government, 
he is entitled, under bis certificate, 
to practise in any Small Cause Court 
within I.bese territories, i.he Calcutta. 
Small Cause Oourt not oxcepted. 

5. " The Judges of this Court 
cesire, in referenel3 to this applieation, 
to be guided by the opinion of the 
Judges (,f the High Oourt., as to the 
interpretation of Act. XX. of 18(55, 
on which subject they (have already 
hRd the :lOnor to torward a letter 
to tLe Judges of th" High Oourt, 
dated 13 .. 11 May 18G7. The [Judges 
of the Em~ It Oause Court desire me 
to bring to the notice of the Judges 
of the High Oonrt, that in the,judg
ment of the High Court,.in the ease 
of Tulsidas Sesl, dated the 2nd,Mareh 
1~67, the Ohief Justice obeerved: 
• Tbe Sma.ll Cause Oourt of Oalcutta 
'was substituted for the Court of Re. 
'quests, and is, as I undlll"stand the 
!law, the same Court under a new 

'name, and with a different procedure 
• and jurisdiction.' 'I'lle Judges of 
the Small Cause Court are inclined 
to think tbat on tbis view, their Court 
being the same as the old Court of 
Requests, whieh was established 
under the Charter of Justice of King 
Geor~e II., it must be considered to 
be a Court established by Royal 
Oha.rter, within t,he meaning of sec; 
tion 12, Aet XX. 1865; and, conse. 
qnently, that that scction and the 
preceding seetion of the Aet do not 
apply to the Oalcutta Small Cause 
Court." 

The Registrar of tke High Court~ 
Appellate J urisdietion, communicated 
the followillg expression of the High 
Court's opinion, to the Olerk of the 
Calcutta Court of SmaU Causes, on 
tbe 3rd .July ]868: 

2. "The term • Court' in the 9t.h 
clause of the in'erpreta.tion sect.ion, 2 

Present: of Act XX. of 
Peacock, C. J. lSGi), does not" in 
Loch, J. 
Bayley, J. tuo opinion of the 
L. S .• Jackson, J. High Conrt, in. 
Macpherson, J. 

clude Oourts of 
Small Oauses in thePresidencyTowns, 
constituted under Act IX. of 1850, as 
amended by Acts XX. of 1857 a.nd 
XXVI. of 1864. In this view, it will 
be unnecessary that pleaders who in. 
tAud to practi~e in tho Caleutta Small 
Oause Court., should have been enroll. 
ed in the High Oourt, in order to 
qualify them so to praetise; nor is it 
requisite that the High (JoQrt should 
make rules f01' the admission of Buch 
pleaders. 

3. "Tho point decided in the cas0 

of Tulsidas Sea.l is distinct." 



VOL. I J APPELLATE SIDE-CIVIL. 

advocate or vakeel, on the roll of any High Court, shall be 1868 .., 

entitled as such to practise in any Court in British India other IN RE SRA-Sm. 

thau a High Court in which heis not enrolled. An advocate or ~::~:. 
vakeeL of oue High Court is not entiuled as such to practise 
in any other High Court in which he is not enrolled, but, with 
that exception, he is entitled to practise io 'lny Court in British 
India. We thought that the Small C~1.use Court in Calcutta. 
was not a High Court, but that it was a Court in British India, 
and consequently that au advocate or vakeel of any High 
Court was entitled to practise there. 

The present applicaut's right does not depend upon that sec
tion. His right depeuds upon sectiou 12, which states that 
every pel'son who shall have been admitted to practise as a pleader 
or mooktear linder the Act, may, subject to the conditions of his 
certificate as to the class of Courts in which he is authorized to 
practise, apply to be enrolled in the Court in which he shall 
desire ordinarily to practise; and on such application, he shall be 
enrolled in a book to be kept for that purpose iu such Court. 
It is only by the terms of his certificate that he is entitled to 
practise in a Sruall Cause Court at aU. There is no express 
direction in the law to that effect. 'rhe certificate is in the form 
of certificate set out in the 2nd Schedule to the Act, in which the 
words" Small Cause Courts" are used. The question then is, 
what is the meaning of the words" Small Cause Courts" as used 
in that form of certificate? Do those words extend to the 
Small Cause Court in Calcutta, or are they confined to the 
Small Cause Courts in the Mofussil? It appears to us that the 
words refer to the Small Cause Courts in the Mofussil, and not 
to the Small Cause Court in Calcutta. 

By the 4th section of the Pleaders' Act, the High Court is 
authorized and required to make rules for the qualification, 
admission, and eurolment of proper persons to be pleaders and 
lliooktears of the Courts in the territories to which the Ach 
extends j and the word ,t Court" is defined to mean" all Courts 
subordin~te to the High Coust, including Courts of Small 
Causes," which, we understand to ltlean "including Courts of 
Small Causes subordinate to the High Court." 

We pointed outl in the case to which reference has been IlWlde, 
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186R the reasons for thinking that the Small Cause COUl't of Calcutta 
. b1 Eli: SHASHI was subject to have a writ of mancZarn1is issued to it by the 

BSHUSHAN HiO'h Court; but we do not think that the Small Cause Court 
HADURY. c-

1868 
June 29. 

of Calcutta was, therefore, intended by the Legislature to be 
included e.s a Court of Small Causes subordinate to the High 
Court. In fact, that has been the construction hitherto put upon 
the Act, i:!fismuch as this Oourt has never considered that 
section 4:rathorized the High Court to make rules for the 
adntission of pleaders in the Calcutta Small Cause Cvurt. We 
are of opinion tbat the Smail Cause Gourts intended to be in
cluded in Act XX. of 1865 were the Small Courts 
established under Act X L of 186.5, which, according to section 
4 of that Act, are like the Mofussil Courts, made subject to 
the general control an.d orders oi the High Court. 

For these reai>ons, it appears to us, that the Small Cause 
Court should be infol'm9d that we do not think that pleader:R of 
the Moiussil Courts are, as such, eutitled to practise in the Small 
Cause Court at Calcutta. 

Brjv'l'e Sir liarnes Peacock, xi., ClIiif Justice, and M1·. Justice Miller. 

R. E. BELL v. GURUDAS ROY.* 

F01'in of Decree 01~ Appwl. 

In reversing a decree on appeal, the Court.should state t he relief which they 
consider theappeU8nt entitled to. 

A. purchased a GovernmlJl!t. revenue.paying estate frem B., but on going 
to take possessionJle found C .. who claimed 111lder a plltnee-grant also 
from B., in possession. A case was thp.refore ins!,ituted by B., under Act IV 
of I840, hut. it was ordel'od that C. should be retained in possession. A 
ihen brought a suit against B. and C., to recover hb purchase money. No 
relief was asked against C., nor lmd C. any t.hing to do with t.he sale ft'o'll 
B. to A. The suit was dismi~sed. On appeal it was ordered merely, " that 
the decree be reversed, &.nd t he appeal decreed with cosb;!." Not bing was 
asked against C. in the grounds of appeal. In execution of this decree, C.'s 
property was seized and sold. C. p,t,itionod t.he Principal Sudtler Ameen. 
who held that he wa'J not liable, but on B!lpcal the Judge held that he was 
liable for the purchase-money, &nd his property ha.d been rightly sold in 
execution for it. Held. on special appeal, that O. was not liable t) refund the 
pnrcha.se"money. 

• Miscellaneous Appeal, No. 131 of ]868, from a decree of the Judge of 
Dacca. rever~iDg a decree of the Principal Sndder Ameen of tha.t district. 




