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having jurisdiction in the matter to which the award relates. 1863
The word ¢ Court » in this section cannot possibly refer to the m
then not existing Courts of Small Causes, but to the ordinary wmawicx
Ctivil Courts, which are empowered to entertain all suits not SDJAI’"I;ULI: e
falling within the exclusive jurisdiction of the Small Canse SHEIEH,
Court, by section 6, Act XI. of 1865, or of any other Courts by
special Acts.
“ From the circumstances stated above, it would appear that
the matter is cognizable by the ordinary Civil Courts, and
not by the Courts of Small Causes, which are not required to
make any preliminary enquiries for bringing a case on their file,
but to enter at once into the merits of cases made cognizable by
section 6, Act X1, of 1865.
“1, therefore, beg most respectfully to sabmit the case for the
decision of the Hon’ble Judges of the High Court, on the
point, whether an application for giving effect to a private award
is to be presented to the ordinary Civil Courts of local jurisdic-
tion, or whether the Court of Small Causes constitated under Act
XL of 1865, is competent to entertain it, ”

The opinion of the Court was delivered by

Pracock, C. J.—If the award relate to a debt, not exceed-
ing the amount cognizable by a Small Cause Court, we are of
opinion that the Small Cause Court has jurisdiction under
section 327, Act VIIL of 1859, to entertain an application to
file the award, provided the defendant resides within the juris.
diction. In such a case, the Small Cause Court would have
jurisdiction over the matter to which the award relates.

Before Sir Barnes Peacock, Kt., Chief Justice, and Mr, Justice Mitler,

In ®E SHASHI BHUSHAN BHADURY. J186827
une Py
Dleader—=Act XX, of' 1865, s, 12— Calcutta Court of Small Causes=Act IX.
of 1850,

A plealer, holding a certificate under section 12 of Aet XX. of 1863, ia
not thereby entitled to be admitted to practice in the Court of Small Caunses
at Calcutta, In re Tulsidas Seal (1) distinguished.

(1} 2 Ind. Jur, N, 8, 133; and 7 W. R, 228,
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This was an application by Shashi

hushan DBhadury, =

B SRASHI pleader, for an order, to the Julges of the Small Caunse Court
of Calzutta, to admit him to practise in the Small Cause Court.
The circamstances which led to the present application are given

MEDSHAN
HsDURY.

below. *

% Upon the decisim of the Hiyh
Court in ths case of T'alsidas Seal, a
Jotter to the following effoat was
wrilten to the Registrar of the H:gh
Court, Appellate Jurisdiction, by
the Ulerk of the Calemtta Court ¢f
Small Qauses, dated 13th May 1867:

1. “With reference to the peti-
tion of Tulsidas Real, and the judy-
ment of the High Court thecvon, 1
am direstod by the Julges of this
Court to enqguire, for their informa-
tion and guidaace, whether, as see-
tion- 45 of Act XX. of 1863, has
besn held to ba applicable to this
Coart, the other sectious of that Act
sre a'so hald to be so applicable, If
80, the pleaders at present practisivg
in this Court will have to be earollel
in the High Gourt, aud obtaia eerti-
ficates in terms of paragraphs 7 and
8 of tha Act, and for the futnre only
such persons as are duly qualified
uoder that Act, can be almitied as
pleaders of this Court; aud the pre-
gent pleaders canuot b permitted,
until they shall have so qualified
th-mselves, & practise here any
loager.”

9., Reagons are given for think-
ing that the whole Act does not ap-
ply, viz., the defiaition of the terms

Court” and * High Conrt,” and the
referenco in the Secretary of State’s
letter, in regard to the establishment
of the High Court, made to the
Small Oanse Court; and ¢ the High
Couxt, while it has made rules, ag it

was raquiced by the Ligislative to
do, for the admission of persous to
practise as plealers or mooktears in
all the other Courts in British India,
has not done so with reference t»
the Presidency Smali Canse Courts.”

3 R feremnce is mads to section 38,
Act IX of 1850, rule 49, passed nader
provisions of section 41. “Under this
rule, since April 1856, a body of recoz-
nised agens, called pleaders, has heen
allowed to practise hera and in 1864,
the High Court uuanimously held, that
by 8 years of prmission this body had
acquired certain vested rights, of
which it wounld now be unjust to de~
prive them.”

4. “If the High Court is of gpinion
that Aect XX. of 1835 in its entire-
ty app'ies to this Court, ail these ar-
rangemsnts and provisions must be
eonsidered as sot aside, and new ar.
rangements muast be made in ths
Court.

5. “Tt doss not appear that under
Act XX, of 1865, the appointment of
wookfears for this Court is anywhere
rendered necissary. None have ever
been legally appointed in the Caleut-
ta Small Canze Court, and the first
Judge is of opinion that the recogni-
tion of any such men ascould be ex-.
pected to take up the employmant,
wonld be a source of unmitigated
evil.”

Subsequent to the date of this letter,
and before any reply was received to
it, a petition was presented to the
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The judgment of the Court was delivered by 1868
Peacock, C. J.—This appears to us to be a very different In rz 88
case from In re Tulsidas Seal (1). That case was decided Buvsm

Braog
Judges of the Court of Small Causes
at Calcutta, by one Shashi Bhushan
Bhadury, prayiog to be enrolled as &
p'eader of the Small Cause Court.
That petition was refused, but later,
Shashi Bhushan Bhadury presented
another petition, which was as fol-
lows, viz:

“ Your potitioner, a pleader of the
jonior grade, unier the old rules ; and
holding power as such to praclise in
the Small Camse Court, applied to
your Honors to enroll him asa plea-
der of this Coyrt.

“ The order passed on his petition
was, that as he was not a pleadar of
the first grade, he could not be
admitted.

“ Your petitioner now most humbly
submits, that the above rule is not ab-
solate, it being quite discretionary
with your Honors to grant the privi.
lege to any person of good character
who may have bezen well educated.
Tu the exercise of this discretion,
your Honors were kind enough to
ajmit one Baboo Indra Chandra Mit-
tor, very lately, as a pleader of this
Court.

“ Your petitioner received a good
education, having been a senior scho-
larship-holder in the late Hindoo
Oollege, and possesses a good charac.
{er, and in addition holds a certificate
under Act XX. of 1865, entitling him
to practisp as & pleader in the Small
Oause Court.

“Aud your petitioner, therefors,
prays that your Honors wiil be so

kind as to grant him permission to
practise as a pleader in this Court.”
On the petition, the following or«
der was mads, in June 15th, 1868, by
Mr Thom on, Officiating first Judge :

“ The Judges of the Court do not
think that it was intended by the
provisions of Act XX. of 1865, that
pleaders of the second grade should be
admitted to plead in the Calcutta
Small Cause Court,

“A reference has been made to
the High Court as to how far the
Act referred to applies to this Court,
Pending reply, the Court caunot en«<
tertain the pstitioner’s application,”

The OJiciating fifth Judge of the
Calcatta Conrt of Small Causes there.
upon wrote, on the 17th June 1868,
to the Regisirar, High Court, Appel«
late Jurisdiction, as follows:

“Iam desired by the Judges of
this Court to solicit the advice of the
Judges of the High Court, with refer.
ence to the following matter:

2. “Shashi Bhushan Bhadury; s
pleader of the second grade, under the
old rnles, and holding a renewed
certificate, dated the 7th April 1868,
from Mr, F. Beaufort, Judge of the
24-Pergunnahs, under Clause.(, seg-
tion 10, Act XX, of 1865, and under
ssction 4, Aet XXIX. of the same
yeusr, entitling bim to praclise as,
a pleader in ths Sudder Ameen’s
Court, Moousiff’s Court, Small Cause
Court, and any Criminal Court,’ re-
contly applied to ba enrolled as &

(1) 2Ind, Jur, N, 8, 133; and 7 W, R., 228,
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1w re Smasur Act XX, of 1865.

BHUSHBAN
BHADURY.
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with reference to the construction to be put upon section 43 of

pleader of the Calentta Court of Emall
auses,

3. “His application having been
rejected by the Judges of the Conrt,
npon the ground that he was not a
pleader of the first grade, he has
agein renewad his application, eon-
tending that nnder the provisions of
Acts XX. and XXIX. of 1865, he is
entitled, as of right, to be admitted
a pleader of this Covrt.

4. “He urge- that in the Aects re-
forred to, no disfinction is made be-
tween Mofussil Small Cause Conrts
and the Calcutta Small Cause Conrt,
and that as by sectizn 47 of Act XX.
its? provisions extended to all terri-
tories under the Bengal Government,
ke is entitled, under his ceriificate,
to practise in any Small Cause Court
within these territories, the Caleutta
Small Cause Court not excepted.

5. “The Judges of this Court
desire, in referencs to this application,
to be guided by the opinion of the
Judges of the High Court, as to the
interpretation of Act XX, of 1865,
on which subject they (have slready
had the hcmor to forward a letter
to the Judges of the High Court,
dated 13.1 May 1867. The {Judges
of the Small Cause Conrt desire me
to bring to the notice of the Judges
of the High Conrt, that in the, judg-
ment of the High Court, in the case
of Tulsidas Seal, dated the 2ud, March
1867, the Chief Justice obeerved :
* The Small Cause Court of Caleutta
¢ was substituted for the Court of Re-
¢ quests, and is, as I understand the
tlaw, the same Comrt under a new

By that section it is enacted, that every

‘name, and with a different procedure
‘and jurisdietion.” The Judges of
the Small Cause Court are iuclined
to think that on this view, their Court
being the same as the old Comt of
Requests, which was established
under the Charter of Justice of King
George 11, it must be considered to

be a Court established by Royal
Charter, within the meaning of sec-
tion 12, Aet XX. 1865; and, conses
quently, that that section and the
proceding section of the Aet do nob
apply to the Caleatti Small Causo
Court.”

The Rogistrar of the High Court,
Appellate Jurisdietion, communieated
the following expression of the High
Court’s opinion, to the Clerk of the
Caleutta Court of Small Canses, on
the 3rd July 1868 :

2. “The term ‘ Court’ in the 9th
clause of the in'erpretation section, 2
of Aet XX, of

Present :
Peacock, C. 4. 1865, does not, in
Loch, J. ..
Bayley, J. tho opinion of the
L. 8. Jackson, J. 5 3
Macpherson, J. High Court, in.
clnde Courts of

Small Causes in thePresidencyTowns,
constituted under Act IX. of 1850, aa
amended by Aets XX. of 1857 and
XXVI. of 1864. In this view, it will
be unnecessary that pleaders who in
tend to practise in the Calentta Small
Cause Court, should have been enrolle
¢d in ths High Court, in order te
quslify them =0 to practise; nor is it
requisite that the High Court should
make rules for the admission of such
pleaders.

3. “Tho point decided in the case
of Tulsidas Seal is distinet.”
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advocate or vakeel, on the roll of any High Conrt, shall be 1868
entitled as such to practise in any Court in British India other Iy rE Smasni
than a High Conrt in which heis not enrolled. An advocate or ggﬁiﬁg‘
vakeel of one High Courtis not entitled as such to practise
in any other High Court in which he is notenrolled, but, with
that exception, heis entitled to practise inany Court in British
India. 'Wethought that the Small Cause Court in Caleutta
was noba High Court, but that it was a Court in British India,
and consequently that an advocate or vakeel of any High
Court was entitled to practise there,

The present applicant’s right does not depend wupon that sec-
ticn. His right depends upon section 12, which states that
every person who shall have been admitted to practise as apleader
or mooktear wnder the Act, may, subject to the conditions of his
certificate as to the class of Courts in which he is authorized to
practise, apply to be eunrolled in the Courtin which he shall
desire ordinarily to practise ; and on such application, he shall be
enrolled in a book to be kept for that purpose in such Courts
1t is only by the terms of his certificate that he is entitled to
practisein a Swmall Cause Court at all. There is no express
direction in the law to that effect. The certificate is in the form
of certificate set outin the 2nd Schedule to the Act, in which the
words ¢ Small Caase Courts” are used. The question then is,
what is the meaning of the werds ¢ Small Canse Courts” as used
in that form of certificate ? Do those words extend to the
Small Cause Court in Calcutta, or are they confined to the
Small Canse Courts in the Mofussil ? It appears to us that the
words refer to the Small Cause Courts in the Mofussil, and not
to the Small Cause Court in Calcutta.

By the 4th section of the Pleaders’ Act, the High Court is
anthorized and required to make rules for the qualification,
admission, and enrolment of proper persons tobe pleaders and
mooktears ofthe Courtsin the territories to which the Ack
extends ; and the word ¢ Court” is defined to mean ¢ all Courty
subordinate to the High Court, including Courts of Small
Causes,” which, we understand to mean ¢ including Courts of
Small Causes subordinate to the High Court,”

‘We pointed out, in the case to which reference bas been made,
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the reasons for thinking that the Small Cause Court of Calentta

¥ eESrasuy was subject to have a  writ of mandamus issned to it by the

BHUSHAN
BrADUKY.

1868
June 29,

——

High Court ; but we do not think that the Small Cause Court
of Calcutta was, thercfore, intended by the Legislature to be
included os a Court of Small Causes subordinate to the High
Court. In fact, that has been the construction hitherto put upon
the Act, inasmuch as this Court has never considered that
section 4 =zathorized the High Court fo make rules for the
adnfission of pleaders in the Calcutta Small Cause Court. We
areof opinion that the Smail Canse Gourts intended to be in-
cluded in Act XX. of 1865 were the Small Courts
established under Act XI. of 1863, which, according to section
4 of that Act, are like the Mofussil Courts, made subject to
the general control and orders of the High Court.

For these reasons, it appears to us, that the Small Canse
Court shonld be informad that we donot think that pleaders of
the Mofussil Courts are, as such, entitled to practise in the Small
Cause Court at Calcutta,

Before Sir Barnes Peacock, Kt., Chicf Justice, and Mr. Justice Mitter,
R. E. BELL v. GURUDAS ROY.*
Formn of Decree on Appeal.

In reversing a decree on appeal, the Court should state {he relief which they
consider theappellant entitled to.

A, purchased a Government revenue-paying estate frem B., but on going
to take possessionhe found C.. who claimed under a pulnee-grant alse
from B., in possession. A ease was therefore instituted by B., under Act IV
of 1840, but it was ordeved that C. should be retained in possession. A
then brought aeuit against B. and C., to recover his purchase money. No
relief was asked against C, nor had C. any thing te do with the salefrom
B.to A. The suit was dismizsed. On appeal it wasordéred merely, * that
the decree bo roversed, and the appeal decreed with costs.” Nothing was
asked against C.in the grounds of appeal. In execntion of this dscree, O.’s
property was seized and sold. C. pstitioned the Principal Sudder Ameen,
who held that he was not lidble, but on #ppeal the Judge held that he was
liable for the purchase—money, end hisproperty had been rightly sold in
execution for it. Held, on speeial appeal, that C.was not liable t, refund the
purchagesmoney,

* Misceilaneous Appeal, No. 131 of 1868, from a decree of the Judge of
Daces, reversing a decroe of the Prineipal Sudder Ameen of that district,





