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this case the Judge has found, as a fact, that the vendor 
is still in possession. It is not very cleat' \V hethc.r that 
possession has been altogether uncontested, amI it may be that 
the Judge has somewhat misconstrued the decision of the 
Magistrate, under section 318 of the Code of Criminal Proce
dure, but the broad fact of possession has been found to be 

against the plaintiff. There is some difficulty iv. cOTll~ng to a 
conclusion as to whether the cr.nsideration was an adequate one 
or not, and the Judge has not come to a very clear finding on 
that point. The fact of the title d~ds being in tllC hands of 
the vendor is not conclusive evidence, but, taken with the fact 
that he is in possession, it is not without 'Vf~ight, for, so far as 
our experience serves us, we have fonnd that mortgageps in 
this country do insic;t on taking the title-deeds before they part 
with their money, when lending on the security of landed pro
perty. On the whole we think that justice has been done in 
this case, that the Judge was right to look beyond the mere 
fact of the absence of registra.tion, and to consider, as he has 
done, the acts and the conduct of the parties. 'We have no doubt 
that the ikrarnama was executed, and that the intentions of 
the parties were represented in that instrument. 

This special appeal will be dismissed with costs. 

Before Sir Barnu Peacock, Xt., Ckief JUBtire, IIna Mr. Justice Mitter. 

GAUR MOHAN DAS v. RAMRUP M.4,ZOO1t1DAB." 

Assignee ofa Bond-Summary AppliCIJtwn-Registl'ation Act 
(XX. of 1866), B. 53 .. 

A summaTJ application, UDder section 53 of Act XX of lE66 hy he 
See &lso Rssignee of a bond, cannot be entertained. 

14 B. L. R. 420 
THE following case was submitted by tIle Judge of the Smalf 

Cause Court of Jessore, for the 0 Anion of the High Court. 

"This is an application to this Court under section 53 of Act 
XX. of 1866, by the Assignee of the bond or obligatiO!:: filed 
with the application, to enforce the agreement recorded therein 
by the Registering Officer, under section 52, and the question 

BefereDce from the Oourt of Small Oauses at J e890re. 
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arises, Can the obligor be call eo on f<ummarily under the se~tion lall' 
citerl, at the instance of the assignee? GA UIl; Mia 

t( It appears to be considered a rnle of practice tlat an assignor DAg 
11 

must he a party to a. snit hy the assignee. See ~Ia~pherson's 

Civil Procedure, page 13 J, and In the matter of the pefition of 
Bltanjan MandaI (1). I have. therefore, referred the applicant 

to a regular suit, as it woulo be necessary to make the assignor 

a party defendant, but 11is pleancr has a.sked that the assignor be 

made a party under section 73 of Act VIlI. of 1859." 
"It appears to me that the provisions of Act V II L of 1859 

will Ilot apply to an application made nnder section 53 of Acti 
XX. of 1866, except as to enforcement of decrees passen. under 

that section, and that none but the obligee can a}lply to enforce 

the agreement recordeo undeL' se~tion 52, and that I onght to 
refuse to make the assignor a party deTenrlant, as tbis would 

take more the form of a regulat· suit, and it would he necessary 

to summon the assignor, which I could n~t do, under the ruling 
in Krishna Kishorc Ghuse v. Bmjanath Mozooll1dar (~). I must, 
therefore, refuse to cali upon the ohligor sum warily, and the 

applicant must be refet'red to a regular snit, making the neces. 

sary parties defendants." 
The opinion of the Court was delivered by 
PEACOCK, C. J.-The Judge of the Small Cause Court is 

correct in holdiug that a snmmary application uuder section 1)3, 
Act XX. of 1866. cannot he entertained at the suit of the 

assignee of the obligee. 

Bif'ure Sir BIJrne8 Peacock, Kt., Chief.Tusticc, alld Mr Justice Mitter. 

ELAM PARAMANICK v SOJ AITULL..l.H SHEIKH >II' 

Awrtrd-Act XI. of 1865, 8. 6-Act VIII. Q,f18.)9. 8. 327. 

When a matter hM heen relent d to Ilrbitra!ion withont the intervention 
of nny Court, 8. Small Causs Com·., in tho Jrl"fll'sil, J'M jnrisdiction to en
~t8in an H.pplication nnder soct,:on 3:;7 (>£ Ad VIII. of 1859, to fil.., the 
WArd, provided it rela.tes to l\ debt not exceeding the amonnt. cf'g'uizabls 

~y such Court., nn'd. that the defen+ant l'asiu~s within its jllrisdic{iun. 
• Reference from the CCUl:b of Small Caus{'s at Koosht a. 

(1) ,I, S. D. R., 9i. (2) 7 W. R., S. O. O. Rulings, 11 
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