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1J!!Jore Sir Hamer Peacock, Kt., (Jh,ief JUltice, Mr. Justice Ba!l'e!l, Mr. Justice 
L. B. Jaoltl1071, Mr. JUI"" Macliher607l, lind Mr. Justice Hitter.-

RA.JA IDLMAN! SING fl. ANNADAPRASAD MOOKERJEE,f 

Damages-Breach of COl:e1Ulltt i1& LeIJU-Aet VIII. of 1859, B. 7. 

A .• recovered from B., under the terms of the leaae Bet out in the case precedilgo • 
.. refund of the eXC&<8 of rent paid by him in r03spect of the years 1861, 186J, 
.. nd 18G3. While th!l.t 8uit was pending, B. recovered from .,A., rent at the 
6:1me ra.te in respect ot the three Bucceedint yearw. Held. that 1... was entitled 
to bring another suit again~t B. for damages in J'espect of tbe excess of £ent 
plI.id 1:'1 him during the years subseq!lent to tbe institution of the pt'ior suit. 

THE plaintHt' obtained a putni lease of 1<J\J Parulia, froIll 
the Pachet Raja, Nilmani Sing, the material parts of the 
lease which was dated the 23rd Paush 126j (5th January'18IH), 
are set out in the preceding case. 

In that case, the plaintiff sued for a return of rent which had 
then been paid in excess, viz .• for the years 1267, U68, 1269 
(1861, l862, 1863) j and now sued for a refund of the excess 
rent paid by him during the years 1270, 1271, 1272 (18641 

1865, la66), the Raja having, under Regulation VIII. of 1819, 
realized from him during those years the e:t'tire rent mentioned 
in the putni lease, while the former suit was pending. The 
Principal Slldder A.meen, the same officer who d,ecided the suit 
for aba.tement in favor of the putnidar, gave a decree fOf the 
plaintiff. The Raja appealed, on the ground that alO the plaintiff 
did not include his present claim in the former suit, his l'emedy 
was barred by section 7 Act VIII. of 1859. See Baja .NiZman;, 
S1:ng v. [swar Oha1Lclra Ghosal (1). 

'l'he c~se was heard before LOCH and GLOVER., JJ., by 
whom a reference was made to a Full Bench, as follows; 

GLOVElG, J.-No question is-raised in this appeal on the 
merits; the defendant (appellant) restS' his case upon a. point 

,. M • J uftice M:tter declined to ¥ples8 an opinio~ as he had been professioll" 
al'y engaged in this case. 

t Rtlgular Appeal, No. 36' of 1867, from a deoitiiou.ol the Principal Sudler 
A.lUtell of Maubhoom, 

(I) 9 W. E., 121 
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1863 of law, aud contends that as the plaintiff did not includE; his 
RAJA. present claim in the suit originally brought by him (the suit 

NS~;~NI for abatement) his remedy is barred by section 7, Act VIII. 
v. of 1859. In support of this contention we have been referred 

ANNADA.- 1 b 
PRASAD to an ano ogous case etween the Raja and another putnidar, 

l'~ooaBJEEl Raja Nilntani Sing v. [swar Chandra Ghosal (1)" in whioh 

a Division Bench of this Court, (Bayley and Phear, JJ.). 
ruled that so long as the potta remained in furce, the naja 
w!s entitled to be paid all the money due thereon, and to hep 
that money when received, he having cotllmitted no wrong 
against the plaintiff since he made the misrepresentations which 
constituted the canse ot· action in the first suit; "that the. 
plaintiff's cause of action once having matured, the subsequent 
occurrence of further damage, after or before adjudication of 
the original matter, did not orgillat,e a fre:;h cause of suit;" and 

that" the plaintiff could not, therefore, succeed in a second suit 
to get back so-called excess of rent paid by him in terms of the 
pntni potta since the in~titution of the fil'st suit." I ventura 
to die sent from this ruling. The contract between the Raja 
and the putnidar was not fix..ed by the patn'l potta; on the 
contrary, it was expressly stated in that deed, that the amount 
of rent therein named was to depend upon certain enquiries to. 
be thereafter mad/) by the lessee in tbe Mofussil; that if the 
hastabud papers s~wed that the Raja's estimate wa3 correct, 
the putnidar was to' p~y the rent named in the potta; if~ 

incorrect, he was to receive abatement and refund. It seems 
tv me, therefore, that therE' was not, at the time either of the 

WlO suits were brought, an absolute coutract on the part of th3 
putnidar !o pay the amount mentioned in his leas~, and that 
tbe lease gave the Raja no power to roali7.e that amount until 
the Mofussil enquiry had been concluded; and that being so 
I do not see how the decree obtained by the putnidar fOI\ 

refund of excess rents paid ill previous years can prevent hi~ 

suing for the excess of suhsequent years. 
It has been urged that he ought to have includGd these 

amounts in his estimate of dama,ges when he brought the firs~ 

"uit. l3ut how could he have done so? If he sLlcceed in thl\l\ 
{I} 9 W. R., 121. 
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l3uit, the putni potta would have been altered in the terms 1868 

of the decree. and his rent for the putni declared to be so ----
RAJA 

N~l!rIANJ: 
/:IliI~ 

'V. 

much less. That suit might have been decided before the 
years for which plaintiff now claims a refundj and have therefore 

d d h I · H £. h ANNAllA--ren ere sue calm unnecessary. ow 1ar, moreover, s ould PR"As,lll 

the plaintiff's claim have extended? If he ought to have MOOXEBJBj 

included the excess rent which he might or might not have had 
to pay for these three years in his estimate of damages in the 
former suit, he ought. I suppose. to have gone still further. and 
have sued for the excess which might possibly have been taken 
{l'om him (supposing him to fail in his suit foraltering the terms 
of the potta) for twenty years iu advance. 

It does not appear to me that the plaintiff"s cause of aotion 
'\Vas matured when he brought his first suit; he was not com. 
pelled to do more then than sue fo1' the injury already sustained 1 
and that could not include an uncertain claim for a refund of 
what, in all probability, would navel' be paid. If tne putn~ 

lease had definitely fixed the plaintiff's rent, it would have 
been different, as until the potta had been cancelled the tenant 

wou1d have been bound; but, in this case, the lease settled 
nothing, but left the ,amount Ot rent to be determined by after~ 

enqUiry. It seems to me, therefore, that the taking year by 
year of the full amount of rent mentioned in ,the pottagave iii 
constalltly recllrring cause of action to the plaintiff, and that 
he could not have included his claim for refund of what he 
might be made to pay improperly in the ye::.1's 1270, 1271, and 
1272 in a suit brought for refund of rents actually paid in 1267 

1268, and 12G9. 
Ther~ being no contention as to the merits of the plaintifrs 

claim, I think that this appeal ought to be dismissed, and th 
Principal Sudder Ameen's order upheld with costs. But, as 
another Division Bench has come to a. different conclusion. in 
n. case precisely similar to this, judgment must. in aocorc!sDceo 
with our rilles of practice, be deferred, until f.: Full Baner 
decides which is the conect view. 

LOCH, J.-This case is a very simple oue. The r~aintitl' 
ho~Js a lease under terms of which he was to ascerlaoin wbat 
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__ l~ were the rea] assets of the property, the zemindar defendant 
RAJ A. agreeing that if t.hey were less than the rent mentioned in 

NrL1IIANI the lease, a corresponding deduction therein should be made, 
SING 

v. and that he wonld refund the consideration-money in propor-
Ap~~!~~_ tion. Before the investigation was completed, the defendant 

1l00~ER.1EE realized rents for three years at the rate given in the lease. 
The plaintiff then brought a suit for abatement of rent, for 
refund of consideratiol1, and of rent paid in excess of the snm 
which would be payable on the amount of thA rent being adjusted 
according to the terms of the contract. 'While this suit was 
pending, the defendant, under the provisions of Regulation VIII. 
of 1819, realized the rents of other three years from the plaintiff 
at the rate specified in the lease, and plaintiff now sue~ to 
recover the diffel'ence between the rent mentioned in the potta 
and that ascertained by him on 10001 enquiry to be the proper 
rent. A Division Bench, in So similar case, Raja ~Yilmani Sing 
v. [swaT Ohand'1'a Gho8a~ (1), has held tha.t the action would 
not lie, that the claim should have been included in a. pre~ 

vious suit for damages brought by the same plaintiff. We 
differ from the view taken of the case by the Division Bench 
which passed the judgment referred to above, for we fail to see 
how a sum not realized from the plaintiff when his former suit 
was brought could have been. included in that claim, whether 
Buch c)aim be looked upon as 'a claim for damages, or a claim for 
refund of rent taken J h excel'ls of the sum due to the landlord. 
I concur with my colleague in referring this case for the consi· 
dera.tion and .deoision of a. Full Bench. 

The opinion of the learned Judges was delivered by 

PEACOCK, C. J.-We have no doubt that this suit was 
maintainable. There was a covenant, on a given event, to make 
an abatemeut in the rent nominally fb,ed, and to refund a 
rateable proportion of the consideration-money. The event was, 
if it should turn out on enqUlryand after preparation of the 
hasta.bu.i papers by the lessee, that the jumma stated by the 

(1) 9 W. B., 121. 
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Raja was not the real rent of the estate. The fact has!'lo lEl6g 

turned out, and the defendant has not made the abatement, but RAJA 

bas recovered the rents fot the years U7l, 1272; and 1273, with.. NILlllUJI 
SING 

out making any deduction in the amount. JI. 

Weare of opinion that the plaintiff is entitled to recover ANNADA-
PJtASAD 

damages against the defendant for not making the abatement for MOOXUJU 

those three years, which had noli arrived at the time when the 
former suit was brought. The plaintiff could nl)t, in that snit, 
have recovered damages in respect of those years for which he 
had not paid, and for which-he had not at that time been called 
upon to pay any rent. 

Before Sir Barne, Peacock, Xl, Ckief Justice, Mr, .111.8l1.ce Baytey, Mr. 
Justice L. B. Jackson, M?'. Jwfice Macpherson, and Mr. Justice Mittel" 

AMIRUDDIN v. JIBAN BIBI.* 

Special Jppeal-Act VIII. qfl859, s. 34.7. 

No appeal lies again~t an order rl'jecting an application for the re-lv.lmi9BiOD 

of appeal nnder sec. 347, Act VIII. of 1859. 

PLAINTIFF brought a suit for recovery of possession in the 
Moonsiff's Court, and obtained a decree. Defendant appealed 
to the Judge. But the appea.l was struck off for de~ault, on 
the 24th of December 1867. Wit~in 30 01l1s from that date. 
defendant made an application, under sec. 347, A.ct VIII. of 
Ht59, for the restoration of his appeal. 1'he Judge, however, 
rejected the application on the ground, that If no good or suill· 
cient reason was assigned for re-admitting the appeal." Th~e­
npon defendant preferred an appeal to the High Court. The 
case came on before PEACOCK, 0. J., and MIT1'ER, J" by 
whom it was referred to a Full Bench, with the following 
remarks by-

PEACOCK, C. J.-At present, I do not see that an appeal 
lies at all from an order rejectmg an application for the 

* Miscellaneous Appeal, No. 157 {If 1868,lrom an order of the Judge of 
13eerbhooIDI affirming an Qrder of Lhe :MO'oIlsilf pf that dis trict. 

IP68 
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