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Before My, Justice Norman and Mr. Justice E. Jackson.

BECHARAM CHOWDHRY (onz or rae DEFENpANTs) . PUHUBNATHJHA
(PrLAINTIFF.)*

Use of Water Rights—Injury ¢9 Neighhouring Land.

e

No proprietor can lawfully pen back the witer of a stream by erecting a’bund

upoa his own land, 80 as to inuadate {he land of his neighbour, without hi
1viense and consent,

)
Baboo Budh Sen Sing for appellant.
Baboo Krishna Sakha Mookerjes for respoudent.

The facts are sufficiently stated in the judgment of

NorymaN, J.—Iua this case the defendaut erected 2 buad acrossa stream,
the effect of which has been tothrow back the water o the stream upou the
land of the plaintiff, and destroy! his crops. “I'ne lower Appell®e 7Court has
given the vplaintif a decree for the amount of injury which he sustained.
There is no doub’ that the decision of the lower Appellate Court is quite core
rect. The rule, regulating the enjoyment of ,water flowing in its natural
course, is that no proprietor can lawfully pen back the water by erecting &
bund upon his own land, so as to innandate the land of his neighbour without
the license or consent of that mneizbbour. The rule is clearly stated in page
334 of the third edition of Brrom’s Lisgal Maxims, uader the maxim  sic utere
tuo ut alienum non le das,’’ in otber words, every man must enjoy his own pro«
perry in such 4 manuer ag not to injure that of any other person.

Th- Avpeal is dismissed with costs.

Before M». Justise Bayley amd Mr. Justice Hobhouse.
RANISARATSUNDARI DEBI axv ANoTHER (PLAINTIFFS) v,
SURJA KANT ACHARJI CHOWDHRY Anp oTHERS
(DEFENDATS,)}
Plaint—Cause of Action—Multifariousness.
When a plaint discloses diffsrent cansrs of action against different pasties
it ia bad in law, and the suit ia not maintainable.
Tais was a suit for coofirmation of right ,and possession of about 350
khadals of land within the boundarics mentioned in the plaint, being contiguons
accretions to the village of Subarnakhali within Pergunna Pakures Jainsbabi,

* Special Appeal, No. 2878 of 1868, from a decree of the Subordinate Judge

of Zilla Puroeah, dated the 8th of June 1868, modifying a decree of the Moone
aiff of Arraria in that district, dated the 6th of February 1868.

Regular Appeal, No. 260 of 1868, from = decree of the Subordinate Judge
of Mymensingh, dated the. 20th August 1868.
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upon theallegation that the plaintiffs were the owners of the Pergunra
Pakurea Jainshabi and of Manza Subaranakbali, apperiaiving to the above
integral zemindaries, That after the ihahbust demarcation of tbe above
mauza, a;pcrtion of the Japd bad been wasbed awey by the viclence of the
river Jumna, tut greduslly re-formed. since 1£€4 (1887) in ccntiguity to the
land held by tbe plaintiff ; that euch lard kecame arib'o by degrees frem the .
year 1266 (1859) ; trat when the plainiiffs began to make preparation for assums
ing posseesion (£ plot No. 1, (they beirg a'ready in yosressicn of plot No. 2)
Lakbi Deti Chewdrain, decessed, the wuctber of deferdant, Surja Kant Acbarji
Chowdbry, did in 1270 (1863( pafrﬂy by frewd ord pastly by ferce, dispessess
them from plot No. 2; tbat as regards ot No. 1 tke said Lokli Deki
Chowdrain and tre rest of the deferdants ked cypesed tre ertiy of ite plain
tiffs; since the time the land had re-sppeared,and Yeceme fit for cultivation ,
tbat accerdingly the lands of plot No. 1 are unjustly held by all the deferdants
and those of plot No, 3 by the mother of defendart, Surja Kent, and afterwards
by himself ; that the lgrds being contiguous accretions to the village Subarna-
khali, the property of the plaintiff, they prayed for cbtainirg peseeesion thereof

The defcndants set up in their defence (inter glia) that the suit wes not*
maintainable, inasmuch as the plaintiffs alleged that they bad been dispossessed.
by different partie s, at diffesent periods, frcm different plois of land,

The Principel Sndder Ameen beld, tla’, ns'vtbe plaint disclosed differcmt
causes of action agaipst diffeent parties, the suit couid not be maintained nnder
sectiop 8, Act VIII. of 1859, Ee, acccxdingly, dismissed the euit.

The plaintiffs appealed to the High Coust.

Baboo Anukul Chandra NMookerjce and Babco Gopal Lal Nitéer for aj pel-
Jants. :

The judgment of the Court was delivexed by

HopHousE, J.—The plaint in this case was sgainst a number of defendants.
Against scme of those defendants the plaintiffs alleged that ikeir cavee of
action accrued in the year 1266 in regard to certain lands, of which these
defendants prevented tkem from taking possession ; and as regards one other
defendant, the cavse of action was said to have accrued.in the year 1270 when
that defendant alone ousted the plaintiffs, from certain lards, different frem
those, in the matter of which the cavseof action accrued in the yesr 1266.

TUpon this state of facts the lower Court dismissed the plaintiffs’ suit with
these remarks :—¢ When the dates of custer sre different and the plaintiffs
+ gue on the allegation that they were dis) cseersed by differext defendarts,,

"« apd wheti it is clerr thet the interests of the emtwerirg defenderts are

« gistinet ard scparate, tlese stetcments involve different cruces of action
¢ the merits of which will bave to ke tried on different evidemce. I tbhipk,
o therefore, that a suit of this rature cannot be wairtsired under the pro-
o vision ¢f section 8 of ke Civil Procedure gcde. The above gectien allows
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6 canses of action tobe joined in the samesuit by and against the same

1860

¢ parties ; bak when the ousters in this case appeared to  have oocurred on Bani Sama

¢ different dates, oaused by different defendants on different rights, they can-

Sonpari Dx:

* not bo made the subject of one and the same emit,” And so the Judge Spgmsza ‘Baar

dismissed the plaiatiff's case.

In the groinds of Begular Appeal, the first three grounds ave to the effect,
shat the Jude is wrong in his law and that even, onthe facts stated by the
Judge, the case ghould haye been’ trie} and dotexmined. These grounds
aresubstantially abandoned before ui, aud the only ground, taken is
the §th ground, and ef that aga.m only a portion of the ground, and it
ia thatin which it is stated that the Judge should have proceeded to try
the case in the manner laid down in geotion 9, Aot VIIL. of 1889, thatis
to aay, the Judge should have ordered separate trials to beheld on one of the
two different causes of action. The Judge himself rels in his decision upon
certain precedents of thfs Court : Raja Ram Tewary v. Juchmun Persaud (1)
Baboo Motee Lal v, Rani, the wife of Maharajs Bhoop Sing Rahadoor (2) ;
Bomgona v. Manicko Moyes Chowdhrain (3). No doubt, these cases are
not exaotly in poin, and in two of those ocasegthe remarks made by the
preciding Judzes were what are called obiter remarks; but still the opinions
there expressed go to the ex_tq?t that ibis not proper, when two ocauses of
action againgt different persons are sought to be joined in the same snit, that
the suit should be entertained and heard.

Qa the other hand the pleader for the appellant welies on ocertain cases .
Najoomoodeen Ahmed v. Becbeg Zohoorun (4); Qolam Mustufakhan v. Bhea
Boondares Burmonse (5) Hurro Monss Dosses v. Oneokeol Chunder Mookers
jee (6). Bub these cases are not exastly in point, neither do they go 88 far ag
the appellants’ pleader would ask ol to go in his cass, They seem to) us sim-
ply to -ay that when in the Court or first instauce the evidence was entirely
gone into, upon whatever might have been the canszes of action, that even if
those caug-a of action were diffsrent, the Judge should bave detarmined the case
upon the evidence and given his decision accordingly. But that is not the case
here, for here no evidence has been at all gone into, and the I udge dismisged

the snit upon the first igsue of law settled withou' going into the evidence,
The pleader for the appellant then contends that, inngmwch as the Judge
had, under the piovisio,ns of section 9 of the Procedurs Code, s discretion to
divide the case into 1 wo separate cases; that in this case the Judge did not
exercise that discretion properly and judicially in dismissing the case altogether,
instead of dividingand hearing it as two separate cages, a8 that section directs,
Butz it seems to us that there is an answer which is complete and fatal to thia
ob]octlon, and it ig this, viz., that the pleader for the appellant cannot shew us
that the Judge in this instance was ever asked to exercise his discration, aad on

(1) 8 W.E., 185, (9 10 W. R, 45.
(2) 8 W. B., 64. ) 1o W. &., 187
(3) 9 W. R.,,625. (6) 8 W. R, 461.
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1869 the contrary, it seems to us, most likely that he wes not g0, because the flesg
Nt Sarar and the chief objection taken in the grounds of wppeal to his decision, isnot
SDARI DEBI that he exercised his discretion improperly and unjudicially; but that bhe was
‘2 JA”-K anp WEODE in law in dismissing the cage, because of the misjoinderof the eauses of
Acmargr  action.

IOWDHRY, ‘We think; therefore, that we cannot say that the Judge was wrong in dismiss-
ing this case, and we therefore dismiss this appeal with separate costs to the
two sets of xespondents who have appeared.





