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Before Mr. Justice Ntrman and Mr. Justice E. Jackson. 1869 

B E C H VRAM C H O W D H R Y (ONE OFTHE DEFENDANTS) ». PUHTTBN ATH J H A APnl- ! 

(PLAINTIFF.)* 

Use of Water Rights—Injury ti Neiglihouring Land. """" 

No proprietor can lawfully pen back tbe wtter of a B t r e a m by erecting ajbund 
upon his own land, so as to iauudate l>he laud of his neighbour, without hi 
luiense and consent. 

Baboo Budh Sen Sing for appellant. 

Baboo Krishna, Sak/ta Mookerjee for respondent. 
The facts are sufficiently stated in the judgment of 

NORMAN, J.—Ia this case the defendant erected a bund across a stream, 
the effect of which has been to throw bick the water or" the streim upon the 
land of the plamtiff, and destcoyl his crops. "The lower Appelljfte 'Court has 
given tho plaintiff a decree for the amaunt of injury which he sustained. 
There is no douV, that the decision of the l o w e r Appellate Court is quite cor
rect. The rule, regulating the enjoyment of ,water flowing in its natural 
course, ia that no proprietor c»u lawfully pen back the water by erecting a 
b u n d upon his o w n land, s o as to iuundate the land of his neighbour without 
tho license or consent of that neighbour The rule is clearly stitod in page 
334 of the third edition of Broom's Legal Miiims, uader the maxim " sic utera 
tuo ut nlienumnon loe das," in other w o r d s , every mm must e n j o y bis own pro
perty in such i manner as not to injure that of any other person. 

Th' Appeal is dismissed with costs. 

Before Mr. Justioe Bayley anil Mr. Justice Hobhouse. 
H A N I SA.RA.T S U N D A R I D E HI A S U ANOTHEB. ( P L A I N T I F F S ) D. 

S U R J A K A N T A O H A H J I C H O W D H R Y A N D OTHBES 
( D E F E N D \ T S , ) t 

Plaint—Cause of Action—Multifariousness. 

When a plaint discloses different onus-s of action against, different parties 
it is bid iu law, and the suit is not maintainable. 

THIS was a suit frr confirmation i f right, and possession of about 350 
kbadals of land within the boundary's mentioned in tbe plaint, being contiguous 
accretions to the village of Subarnakhali within Pergunna Pakurea Jainsbabi, 

* Special Appeal, No. 2378 of 1868, from a decree of the Subordinate Judge 
of Zilla Purneah, dated the 8th of June 1868, modifying a decree of the Moon
siff of Arraria in that district, dated the 6th of February 1868. 

Regular Appeal, No. 250 of 1868, from a decreo of the Subordinate Judge 
of Mymensingh, dated the. 20th August 1868. 



HIGH COURT OP JUDICATURE,, CALCU1TA. [B. L. R 

upon t h e > l l e g a t i o n that the plaintiffs were A e owners of tie P e r g u n r a 

JANI SARAT Pakurea Jainshabi and of Manza S&baranakhali, appertaining to the above 
DMDARI DBBI j n t e g r a l zemindaries. That after the thabbust demarcation of the above 

v. 
p g j A K A N T m a n z 8 ' a>portion of the land had been washed away by the violence o f tbe 
T k C H A R J i river Jumna, but grfc'u&lly re foimed^ since ]£64 (18C7) in oe n l igui ty to tbe 
yHQWBHEY j a B ( j i , e ]d;by tbe plaintiff ; that such lard became Ertb'o by degrees frcm tbe 

y e a r l 2 6 6 ( 1 8 5 0 ) j t l a t wben t i e plaintiffs began to make preparation forassum* 
ing possession cf plot No. 1, ( t h e y b t i r g a'ready in j c s f e s s i en of plot No. 2 ) 
l a k b i D e l i Crcwdrain, decfesed, tie *jiHtler c f d t f e r d s n t , Sui-ja Kart Acfcaiji 

Chowdbry, did in 1270 (1863( partly by fraud nrd pa i t ly by force, dispossess 
them from plot No . 2 ; that a s regards ] rat N o . 1 tbe faid Lokl.i Deli 
Cbowdrain and the rest of tbe d e f t r d a r i s r . c d e j p c s c d tbe <rt iy of t i p p 's in 

tiffs,-since the time the land had re-appeared, and lerprr.e fit for cultivation , 
that accordingly tbe lands of plot N o . 1 are unjustly held by all tbe defendants 
and those of plot No . 3 by the mother of defendant, S u t j a Kent , and afterwards 
by himself; that the Ia,rds being contiguous accretions to the vil lage S u l a r n a -
tha l i , the property of the plaintiff, they prayed for obta in irg possession thereof 

The defendants set up in their defence (infer alia) that the suit w i s not* 
maintainable, inasmuch a s the plaintiffs al leged that they bad been dispossessed, 
by different partie s, at different periods, from different plots o f land. 

The Principal Sudder Ameen beld, t l a 1 , as tbe plaint disclosed different 
causes of action against diffeent parties, the,suit ccuid not be maintained under 
section 8, Act V I I I . of 1859. B e , acccrdingly, dismissed the suit . 

T b e plaintiffs appealed to the B i g h Court. 

Baboo Anukul Chandra Mooier}ce and Babto Gopal Lai ~Mittir for appel

lants . 

The judgment of tbe Court was delivered by 

HOBHOUSE. J.—The plaint in this case was against a number of defendants. 
Against some of those defendants the plaintiffs alleged that their e a u s e o f 
action accrued in the year 1266 in regard to certain lands, of which tboEe 
defendants prevented them from taking poESession j and as i f g a i d s one e ther 
defendant, the cause of action WBB said to have accrued in the year 1270 when 
tha* defendant alone ousted the plaintiffs, from certain lands , different f i r m 

those, in tbe matter of which tbe eauseof action aeccued in tbe year 1266. 

U p o n this state of facte the lower Court dismissed tbe plaintiffs* suit with 

these remarks :—" W h e n the dates of custfr ere different and ' h e plaintiffs 

" sue on the allegation that they were dis? ossessed by differert defendants , , 

' ' a n d when it is clerr t i n t tbe interests of tbe e m w t r i r g d e f e r d t i t v a i e 

' ' d i s t i n c t ar.d separate, tl ese s t t t u n e n t s involve different causes of action 

'* the merits of which will have t o t e tried on different evidence- I t b i n t , 

therefore, that a suit o f ibis nature cannot be rrairtained under tbe pro-

" vision c f section 8 of Ike Civil Procedure cede. The above section a l lows 
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f causes of action to be joined in the tame suit H 7 and against the same. 1 8 6 9 

'patties; bat when the ousters in this case appeared to have occurred on BANI SABA 
" different dates, oansed by different defendants on different rights, they can- SUHDAMD* 
" not be made the subject of one and tho same suit." And so the Judge SUBJAKAH' 
dismissed the plaintiff's case. AOHABJI 

In the grounds of Begular Appeal, the first three grounds are to the effect, 
that the Jude is wrong in his law and that even, on the facts stated by tho 
Judge, the case should have been' tried and dqfcermined. These grounds 
are substantially abandoned before ui, and the only ground, taken ia 
the 5th ground, and cf that again only a portion of the ground, and it 
is that in which it is stated that the Judge should have proceeded to try 
the case in the manner laid down in seotion 9, Aot VIII. of 1859, that is 
to say, the Judge should have ordered separate trials to beheld on one of the 
two different causes of action. The Judge himself relfes in his decision upon 
certain precedents of thfs Court: Baja Ram TeMjory v. Jjuehntun Versaud (1) 
Baboo Motee Lai v. Bant, the vjifs of Maharaja Bhoop Sing Sahadoor (2) ; 
Rornqona v. Manicko Hoyee Chowdhrain (3). No doubt, these cases are 
not exactly in poia , and in two of those oases the remarks made by the 
presiding Judges were what are called obiter remarks ; but still the opinions 
there expressed go to the extent that it is not proper, when two causes of 
action against different persons are sought to be joined in the same snjt, that 
the suit should be entertained and heard. 

On the other hand the pleader for the appellant relies on certain cases . 
Najaomoodeen &.hm'd v. Beebee Zohoorvn (4)j Qolam Mustufakhan v. Shea 
Boondarpt TIURMONTE (5) HWro Mo?n« Dossee v. Oneoiool Chunder Mooier* 
jee (6). But these cases are not exactly in point, neither do they go as far as 
the appellants' pleader would ask ok to go in his case. They seem to us sim
ply to. ay that when ia the Court oi first instance the evidence was entirely 
gone into, upon whatever might have been the causes of action, that even if 
those causes of action were different, the Judge should have determined the case 
upon the evidence and given his decision accordingly. But that is not the case 
here, for here no evidence has been at all gone into, and the Judge dismissed 
the suit upon the first issue of law settled withou going into the evidence. 

The pleader for tbe appellant then contends that, inasmuch as the Judge 
had, under the provisions of section 9 of the Procedure Code, a discretion to 
divide the case into i wo separate cases; that in this case the Judge did not 
exercise that discretion properly and judicially in dismissing the case altogether, 
instead of dividing and hearing it as two separate cases, as that section directs. 
But it seems to us that there ia an answer which is complete and fatal to this 
objection, and it is this, viz., that the pleader for the appellant oannot shew us 
that the Judge in this instance was ever askol to exercise his discretion, and on 

(1) 8 W. B , 15. (4) 10 W. B., 15, 
(2) 8 W. B., 64. (5) 10 W. B., 187, 
(8) 9 W- B.,,625. (6) 8 W. B„ 461, 
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the contrary, it seems to us, most likely tbat he was not so, because the first 
tai SARAT and the chief objection taken in the grounds of appeal to his decision, is not 
STDABI DBBI that he exercised his discretion improperly and unjudiciallŷ  but that he was 
« wrong in law in dismissing the case, because of the misjoinder of the causes of 
ACHABJI action. 
'KWDHBT. "We think; therefore, that we cannot say that the Judge was wrong in dismiss

ing this case, and we therefore dismiss this appeal with separate costs to the 
two sets of respondents who have appeared. 




