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dacree having taken out execution of their sHares, joint dedree bedime severdd 1869
thereby, and lost its character as an etire joint decree as regards the share of —
the third décreesholder. There is nothing to shew that the three decree~ Azggfgg;f‘
holders, brothers, in this case, came in, stating that the alloged dedree was ori” v.
ginally joint; and that they wished it seversi according fo their respective SHASHI BEU«
ghares fu it. The case of Nobin Chunder Bose v. Ridhabulldb Ghosgmi (1) S=2X Dos%:
is, I may here mention, one in which there was an express agreement be«
tween the parties for the severance of their Joint ,interests in the decree ; but,
irrespective of that, I do not think that a decision under n different procedure
can be cited as a precedent under the*new Code.
Honnousm, .—The material facts are these:—DLakhikant, Bepin Behari
and Nabin were the proprietors of a decree, and thev jointly; up to the
" 13th June 1859, kept that decree alive. This is admitted by the pleader
of the special appellant. Then; in December 1861, and in 1862, and in
the present application, Lakhikant and Bepin Behari executed this, decree
5o far 8gtheir shares of it were concerned j buh bebween the ltﬁh June
1859 and the 8th January 1868, Nabin took no proceedings in execution,
On this state of facts it is contended that the proceedings of the two sharen
holders of 1861 and 1863, even if they be good in law, are mot sufficient to
keep alive the decree eo far as regards the share of Nabin. Reading the provi«
sios of section 20, Act XIV. of 1859, together with those of section 207 of
Act VIIL of 1859, and looking to the precedents of this Court which Mr-
Justice Bayley has quoted, and which I agree with him in thinking to be in
point, I am of opion that the first objection is not tenable.
The second objection is that the proceeding of the 30tk Dacember 1861 was
not a proceedirg in good faith, and, therefore, that it was not, under the Full
Bench rling, a proceeding sufficient to keep the decree alive ; but looking fp
the record of this case and to the judgm’ent of the Cousts below, it is quite
clonr that this objection was nob taken in those Courts in the shspe in which
it is how taken here ; and as it is an objection which depends upon facts which
had to be found, and have not been found, I think, that we cannot entertain
it in special appeal.
The result, then, of our decision is, that all these appeals are. dismissed with
coats.

Before Mr. Justice Norman and Mr, Justice E. Jackson,

NITTA EOLITA ANDoTHERS (PrarnTiFrs) v. BISHURAM KOLITA
(DEFENDANT:)¥ > 1869
Limitation—Act VLIL. of 1859, s. 246. April. 16

Certain lands were attached under a decree against the ancestor of the
plaintiffs, but on the intervention of the defendant, under section 246, Act VIII
of 1859, they were released to him.

% Special Appeal, No, 2047 of 1868, from a decree of the Judicial Commis-
sioner of Assam, dated the Bth August 1808, afirming & (ecree of the Moonsift
of Gowhati, dated the 6th June 1868.

) 9. b.R., 1856, 248,
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Held, that was not gn order made between plaintiffs and defendant, such s to

Nrrra Korira Make it pecessary for the former to sue for declaration of title within one year,

v.
Bisanurax
KoriTa.

Baboo 4bhaya Ghandra Bose for appellant,

The regpondent was not represented.

The facts areset out in the judgment of

Noeuav, J,—~Plaintiffs sue for declaration of their right and registration of
their name, as owners [of a piece of land. The facts are that Banu Kolite,
having obtained a decree againgt Brihaspati, whose heirs the now plaintiffs
ave, attached the land in dispute in execution of the decree. The defendants
Bishnuram Kolita, put in a claim, alleging that he had purchased the land from
Brihaspati, and was- in posgession, and upon that, an order was made, uuder
soction 246, releasipg the land to the now defendant, The Judicifl Commie-
sioner cezriders that, that order was an order made against Brihaspati, and
that Bribaspati and bis heirs were bound to bring the suit within one yedr
from the dateof that order. This gppears to be a mistake. That oxder wag
not between Brihaspati and the defendant, but it was between the decrees
holder and the defendant, and Brihaspati’s right cannot be directly affected
by that ndjudication, The heirs of Briha.spaii are at liberty to bring their
suit within theordinary period of limitation. The section 246 does mot apply
g0 a8 to limit the plaintiff’s right of suit to the period of one year. Itcertainly
does not appear to ys that plaintiffs have any - title to the property; becausa
the production of the conveyance from Bribaspati and the assertion of title
by the defendant as purchaser from Brihagpati in that suit, lead almost jre
remstibly to the inference that tbe deferdant was either a bona fide purchaser
from Brihaspati, who could not deny his title or purchase-deed, or that the
purchase-deed was a fraudulent contrivance concocted between Brihaspati.
and the defendant, for the purposeof defranding the creditors of Brihaspati,
In this latter case, the heirs of Brihaspati would be precluded from suing to
set aside the conveyatice. However that may be, the question between these
partien ia not ona that can be determined upon the issue of limitation, but
must be tried by the Judicial Commissioner with reference to the merits of the
¢ase,

The appellant’s costq in this appeal will abide the resuit.





