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On appeal, the Judge rev ersed the decision, on the ground, that the onus of
proof had been wrongly thrown on the deféndant, and that the plaintiff
evidence was insuflivient to prove his case.

‘T'he plaintlilf appealed to the High Court.

Baboo Banshidar Sen for appeliant.
Baboo Khettra Mchini Mookerjee for respondent.
The judgment of the Court was delivered by

JacesoN, J.—This was a suit by Sonatap Roy and others, who occu™
pied some parcels of Jand, to set aside a judgment of the Deputy Collector, by
which they were ordered to ¢xecule a kabuliat in favor of the defendant,
Ananda Kumar Mookerjee, and to bave it declared that the lands in questiop
belonged to an estate called Kistobati, and not to an estate called Ramchandra-
pur. ‘Lhis guit appeats to have been emtertained bythe Courts below, and
to bave been decid ed%y the lower Appellate Court, on the werits, in favor of
the defendaut.

The plaintiff no w appeals epecially to us vpon a ground which it ssems to
me it is vnnecessary to go intc, because, I am of opinion, that this suit could
pot be maintained in the Civil Court. The decision of the Deputy Collector
which it 8 sought to ret sside, was a decision ima suit » ought by a zemind;
against his ryot to obtain a kabuliat, that is a suit of which the exclusive
cognizance is rese rv ed by clause 1, section 28, Act X. of 1859 to the Court of
he Colieator, and except by way of appeal as provided by that Act iz declayw
ed to be mot cognizable by any other Court, by apy other officer, or in any
other mapner. T'hat appears to me effectually to bar the cognizance cf the
Civil‘Courn for the purpose of setting aside the decision.

1 can easily conceive a case in which a peighbouring zemindar might find
biwself aggrieved by a decision of the Colleator adjudging that a particular
ryot is to ex:cute a ksbuliat in respect of lands held by bim in faver of
the 2 windar of another estate, and in that case probakly an aection wonld
b2 maintainable by the zeminda r so aggrieved, in order to declare his title to
the lands in question. That ia not the present suit. I think this euit ought
therefore, to have been dismissed, and thut, comsequently, the special appear
must fail on this ground, The appeal, therefore, is dismissed with costs,

MargBY, J.—1 a!so think that this suit is not maintainable,

Before Mr. Justice Bayley and My, Justice Hobhouse.
MIR H ABIB SOBHAN (Prr1rIoNER) v. MAHENDRA NATE ROY

{Orros1Ts PaRTY }*
Superintendents —Arrears of Rent— Revwal of Suit—Act X. of 1859, s. 58.

A suit for srrears of rent was dismissed by the Deputy Collector for default
under section 54, Act X. of 1859.

* Motion, Nq. 124 of 1668 agaipst tle order of the Additional Judge of
Jessore, dated the 3:d August 1868« ’
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Thereupon a fresh suit was brought by,the same plaintiff for the recovery of 1869
tbesaid arrears, and a decree was obtained. On appeal, the Judge reversed —————
the decision of the Deputy Collector, and dismissed the suit, MSIE'BE::IB‘

The plaintiff then applied, under section 58, ActX. of 1859, for revival of the v

former suit, but the Depusy Collector rejected the application. On appesl, the MAHENDRA{

Judge Leld that the suit might be revived, and remanded the case for trial. arx Rov.
The High Court, under its general power of supelinténdence, get aside the

order of the Judge as passed without jugisdiotion, holding, that, although the

Deputy Coliector had formecly struck off the ¢ase under section 54, yet it was,

in fact, an order under section §P, and, therefore, under section 58, Act X. of

1859, no appeal lay to the Judge.

Baboo Bawani Charan Dutt moved to make absolute a ruls nisi issued upon
a petition by Mir Habib Sobhan, which stated :—

TuaT Mahendra Nath Roy had instituted a suit againkt him for arrears of
rent for the years 1271 and 1272, in the Deputy Collectex’s Court of Zilla Jes_
sore ; and that on the day of hearing, viz., the 23¢d of April 1866,«he suit had
been dismissed for default ; that Mahendra Nath Roy had, therefore, on the
18th May, brought a fresh suit for the recovery of the same rent, and obtained a
decree in the first Court on the 80th June 1866, which was on the 4th April
1867 reversed on appeal by the Zilla Judge of Jessore, who heid that plaintiff’s
former suit having been dismissed for default under section 55, Act X, of 1859,
his proper remedy was,by an application for the revival thereof under section
B8, Act X, of 1859.

That, snbsequently, on the 18th April 1867, the plaintiff applied for the rovi-
val of the former suit ;and that his application was oa the 6:h May 1867 dis«
missed by the Deputy Collector, which order was set aside by the Additiona l
Judge of thedistrict of Jessore, and’ the suit revived on the 3rd Augusf”1868,

The petitioner submitted that, when the plaintiff, according to the provisions
of section 58, Act X. of 18569, failed to apply for revival of his suit, within
15 days, from the date of the Collector’s order, the Additional Judge of the
Jeasore district had no jurisdiction to entertain his application. Moreover?
when the Deputy Collector did not try the case under section 88, Act X. of
1859, the order passed by him was final, and not appealed to the Judge.

A rule was issued on the 13th November 1868, ¢ calling on the other side
to shew cause (within 15 days of service) why the order of the Additional
Judge, dated the 3rd August last, should not be set aside for defect of juris«
diction.”

Baboo Ashutosh Chatlerjee (Baboo Chandra Madhab Ghose with him) shewed
cance,

The judgment of the Couzt was delivered by

Hopnouss, J, (After stating the facts).—We think this rule must be made
absolute. Mahendra Nath has now shewn cause, but,’we think, ineffectually. His
pleader contendg that, althoagh the order of the Deputy Oollecfor of the 23xd
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April 1866 was an order which the Degu’y Colleztor had jurisdiction to pass,
yet thatit was expressly an order passed under the provisions of section 54,
Act X. of 1859; and that being an order passed under that section, either he
had liberty, with reference to the provisions of that sectiom, to bring a
fresh suit, or, at the least, it was an order which, by its terms, misled him, and
that, therefore, we ougt not to exercise our extraordinary jurisdiction by

sotting aside the judgwent which necessarily, in his opinion, followed on that
order,

4

We renfurk thab the terms of seciions 55and 58 of Act X. of 1859 are
absolute and unmistakeable. Section 55 says, fnat * if, on the day fixed for the
appearance of the defendant, the defendant ounly appears, then the Collector
shall pass judgment against the plaintiff by default,” Section 58 declares that
no appesl lies against o judgment passed againsta plaintiff by default ; but in
such a case, if the party against whom judgment may be given shall appear,
within 15 days from the Collector’s order, and if the plaintiff shew good and
sufficient cause for his 5revious non-appearance, then the Collector may revive
the suit.

Itis quite c'ear, therefore, that, although the Deputy Collector may have mis-
quoted the law (in fact, he did 80), and may have fancied that he was proceeding
under section 54 of the Act, yet, as a matter of fact and law, he could only have
proceeded under the provisions of section 55 of that Act ; and when he had so
proceeded, no appeallay to the Judge, nor conld any fresh suit be instituted, but
the plaintiff’s only remedy was to appiy for the revival of the case, within 15
days trom the date of the Deputy Collector’s order, that isto say, within 16
days from the 23¢d April 1866 ; and upon the admitbad facts of the case, it is
cleax that the plaintiit did not appear at all within the 15 days referred to
Thie being so, it is clear that when, on the Gth May 1867, the Deputy Collector
rejected the plaintiff’s application to revive the case, he was quite right in so
rejecting it,’and the Judge’s order of the 3rd August 1868 directing the revival
of the ¢ se was passed without Jurisdiction. But the pleader for Mahendra
Nath Roy contends that, although we ought probably to set this decision aside,
yet we cught, in justice, becanse the Deputy Collector wisled his client, in the
first instance, to restore the parties to their original pesition.

We do not think that we can do this j because if we do so, that would be in
effect to say that, although, by reason of the plaintiff not appearing to revive the
caso within 15 days of the 25th Apri} 1866, the Deputy Collector had no juris«
diction to vevive it, yet we ought to say now he might revive it. This, clearly,
we cannol sey. Wecan obly say'that the Judge’s decision of the 3rd August
1868 wrs pussed witheut jurisdiction, and must be set agide,

We think that the petiticner must get his costs of this application.





