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wmust, ualer tha cirzamatateas, be in pwving hiz case, Whatever way be
thesa diffisultias, it is evidsutly thg plainkiff himself who has by long delay and JasaranpH

gleaping over his case, allowsd such difficulties to intervene im the proof of Das GaseN,
. R DRA ManAPS
his suit. TRA
01 gpecial appeal it is urzel before us, that the evidence upon which the v,
Judxs has desided that the plaintiff has provel his possssion, is only general DI;I::B(;T:E:

-ovidence to the fact that before the separation in 1261 (185L) the brothers pra Mamap:
were in joint possession. Itisin not spacific evidence ; it does not allude to TRA.
any specific acts of ownership , in fact, it 1n no way really proves that within-
12 yeus of tho date of suit the plaintiff had any possesion in this particular
property.
After hearing the pleaders for hath sides, w3 ara of opinion ¢t hat this couten
tion is good, and that the evidence isaltogether insuffisient. Tt may be that
it is almost impossible to prodace evidens: on that poirt now, but for this the
plaintiff hay ouly himself to blams; he certiialy has {?ot peoduced suffizient
evidence, and his case must be dismissed on the point of Iimitatinn.. We, there.
fore, reverse the decision of the Judg~», and derree this appeal with costs.

Before Mr, Justice L 8 Jackson and Mr.Instice Markby.
SONATAN ROY AND anorrER (PrLaintiFr3) v ANANDA XUMAR
MOOKERJEE AND orasrs (DEFENDANTS.)* Felb?g&
Jurisdiction—Kabulict ~4 4 X of 1859, s, 23, ¢l. L. e

A guit to set aside a dectea passed by a Dapaty Collestor, for executing a
kabuliat in favor of the defendaat, and for a daclication that the land in suit _Seealso
pertains to the talook of a third piyty, is not coznizable by the Civil Coyet. 5 ]?24?. ]
By clause 1, section 23, Ast X. of 1859, the exclusive coguizince of suits by a
zemiadar against hig ryot to obtain a kabuliat, is resecrved to the Chuct of the

Collector.

Tars was a suit for ths reversal o! a judgmoant of the Daputy Collector,
ordering the plaintiff to execute a kabuliat in fivor of the defendant, and
algo for a declaration that the jummailand, the subject-mafter of the present
suit, apperbains to B:lia Kistobati, aud mot to Rumchinleapur, the estate
of the defendants.

The defendants set up, in their written statement, that the suit was no
cognizable by the Qivil Court.

The Moonsiff held, that as the suit was: not for 1ent, tut for declaration of
title to land, it was cognizable by the Civil Qourt., and throwing‘ the onus of
proof upon the defendants, passed a decree in favor of the plaintiff.

* % Special Appeal, No. 1702 of 1863. from a desree of the Judge of West
Burdwan, dated the 27th of March 1863, reversirg a decree <£ the Mogusiff of
that district, dajed the 15tk of {anuzry 1868.
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On appeal, the Judge rev ersed the decision, on the ground, that the onus of
proof had been wrongly thrown on the deféndant, and that the plaintiff
evidence was insuflivient to prove his case.

‘T'he plaintlilf appealed to the High Court.

Baboo Banshidar Sen for appeliant.
Baboo Khettra Mchini Mookerjee for respondent.
The judgment of the Court was delivered by

JacesoN, J.—This was a suit by Sonatap Roy and others, who occu™
pied some parcels of Jand, to set aside a judgment of the Deputy Collector, by
which they were ordered to ¢xecule a kabuliat in favor of the defendant,
Ananda Kumar Mookerjee, and to bave it declared that the lands in questiop
belonged to an estate called Kistobati, and not to an estate called Ramchandra-
pur. ‘Lhis guit appeats to have been emtertained bythe Courts below, and
to bave been decid ed%y the lower Appellate Court, on the werits, in favor of
the defendaut.

The plaintiff no w appeals epecially to us vpon a ground which it ssems to
me it is vnnecessary to go intc, because, I am of opinion, that this suit could
pot be maintained in the Civil Court. The decision of the Deputy Collector
which it 8 sought to ret sside, was a decision ima suit » ought by a zemind;
against his ryot to obtain a kabuliat, that is a suit of which the exclusive
cognizance is rese rv ed by clause 1, section 28, Act X. of 1859 to the Court of
he Colieator, and except by way of appeal as provided by that Act iz declayw
ed to be mot cognizable by any other Court, by apy other officer, or in any
other mapner. T'hat appears to me effectually to bar the cognizance cf the
Civil‘Courn for the purpose of setting aside the decision.

1 can easily conceive a case in which a peighbouring zemindar might find
biwself aggrieved by a decision of the Colleator adjudging that a particular
ryot is to ex:cute a ksbuliat in respect of lands held by bim in faver of
the 2 windar of another estate, and in that case probakly an aection wonld
b2 maintainable by the zeminda r so aggrieved, in order to declare his title to
the lands in question. That ia not the present suit. I think this euit ought
therefore, to have been dismissed, and thut, comsequently, the special appear
must fail on this ground, The appeal, therefore, is dismissed with costs,

MargBY, J.—1 a!so think that this suit is not maintainable,

Before Mr. Justice Bayley and My, Justice Hobhouse.
MIR H ABIB SOBHAN (Prr1rIoNER) v. MAHENDRA NATE ROY

{Orros1Ts PaRTY }*
Superintendents —Arrears of Rent— Revwal of Suit—Act X. of 1859, s. 58.

A suit for srrears of rent was dismissed by the Deputy Collector for default
under section 54, Act X. of 1859.

* Motion, Nq. 124 of 1668 agaipst tle order of the Additional Judge of
Jessore, dated the 3:d August 1868« ’





