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brothers, and the case being govarned by the Mitakshara law, the widow of 1869
Dindayal would succeed to his estate, and not the nephews, the brother’s sons Gorar Sive
of Dindayal. The defendants, therefore, having obtained mutation of their D
names a3 beirs of Dindayal, and having held possession of his estate for more KsA f;:;z};: A[:
than twelve years prior to the death of the widow, that act was hostile to the
widow, and that pogsession was adverse to her. It ia settled law thatifa
widow, without fraud or collusion, would e barred, the reversioner claiming to
succeed on her death would also be barred. TAat the possession of thedefend-
ants was adverse, and that the proprietary right of the widow was invaded by
theiractis beyond doubt ; butit has been stated that there, is evidence of
. fraugd and collusion on the papt of the widow.
A decision passed between the brothers of the present plaintiff and the
defendants has been alluded to, but this decision is n) evidensa in thissase , a-
it is not between the parties to the present suit. It is true thatinjphat daeg i
sion there is an abatract of a statement made by Kanhya Lal, one of the prin-
cipal defendants in this suit, but taking that aistract, as it stands, there is
,nothing in it which imputes fraud fo the widow. In the absence, therefore, of
any allegation, muych less of any proot of fraud, we hold that the possession ot
the defendants hag been adverse to the widow for more than 12 years, and that
the widow would have been barrgd if she bal sued. It followathat the rever-
gioners, the plaintiffs, in this snit are equally barr ed.

We, therefore, dismisa the specia! appeal with costs and interests,
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Specid Appeal—New Issues.

A party cannot be permitted to change. in special appeal. the allegations on which
‘he went to trial in the Court below, and to raise altogether & new issue,

Baboo Krishna Sagha Mookerjes for appellant.
Baboo Debendra Ngrayan Bese for respondeats.
The jndgment of the Court was delivered by

Kexe, J.—Two points are taken in apecial appeal, first, that the lower Appel-
late Court has misconstrued a potition filed by the plaintiff, dated the 5th of
September 1859 ; and, secondly, that under the Mitakshara law, the father being
only a sharer with the sonsin the ancestral properties, on the father’s righta
and interest being sold, the defendant cannot get the whole property, but only

*Special Appeal, No. 1155 of 1868, from a decree of the Principal Sudder Ameen of
Tirhoot, dated the 15th February 1868, affirming a decree ,of the Sudder Ameen of
$hat district, dated the 26ta February 1867,
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1869 the share to which the father was entitled ; that the lower Courts was therefore
wrong in dismissing the entire claim of the plaintiff.

Smo Das
NaravaN S18¢ 04 the first point the petition has been read, and we are of cpinion that the

Bn:;aWAN lower Court has not misconstrued this petition. It sppears that a sale in exc-
Dyurr, lution was imminent, and fhe plaintiff applied to the Court by pstition, stat-
ing that his father, owing to old age and debility, had made over the whole
estate to the plaintiff, the son ; that fbe debt uuder the decree was justly due
and tbat the plaintiff had no present means to meet the decree,and, thereforef
prayed the Court, either to apply the provisions of section 243 of the Code of
Procedure; or to give him one month’s grace, within which to raise the money
to pay off the decxee ; this petition is, therefcre, not, as the appellant contends,
a simple prayer for the postponement of the sale, but a distinet admission of the
justness of the debt and of the liability of the estate to pay the same.

The second point isa new one : it was not raised in tbe pleadings below : the
plaintifi’s case below ‘was that his fathor was extravagant, and contracted the
debts for purposes ot sanctioded by the Hindu law, and an issue was raised on,
these pleadings to the effect of whether the ,plaintiff’s father wasted the said
propecties, by extravagance not countensnced by the Hindu law, or incurred’
debts for purposes sanctioned by the Hindu law, such as the marrigge of
daughters and other charitable acts. The Courts below found that there was no
proof of the exiravagance of the father, and that the alienations were waie for
purposes sanctioned by the Hindu law. '

‘We cannot permit the special appellant to entirely change in special appeal
the allegations on which bhe went to trial.

We dismiss the special appeal with costs-
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Act X. of 1859 5. 77—Intervention

Where an intervenor in a rent suit applies to be made o party under section 77 of
Act X. of 1859, distinctly relying upon that section, it must be inferred that his case j&
that ke has been in receipt and enjoyment of the rent befors and up to the time of the
commencement of the suit, and hig petition should not be rejected, because it does
not contain the words © that he claimed to occupy and receive the rent,
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Yusaff for respondents.

* Special Appeal, No. 1393 of 1868, from a decree of the Judge of Gya, dated the
29th February 1868 affiming, a dcerce ef the Deputy Collctor of that disiriet, dated
the 12th Novembex 1e867.





