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HIGH COURT OF JUDICATURE. CALCUTTA, |B. L. R.

Before My, Justice Kemp and M. Justice Glover,
GOPALSING (PrairrizF) ». KANHYA LAaL SAHEBZADA
AND ANOTHER (DEFENDANTS,)*

Hindu Widow—Mitakshara Law-— Adverse Possession——Reversioners.

Where after the death of a Hindu who had been separate in estate from his brothers,
and, during the life-time of his widow, his brother’s sons obtained mutation of their
names on theCollector’s rent-roll, and held possession of the estate, 1n right of inheri*
tance, for more than 12 years, held, that, under the Mitakshara law;, the possessionm
by the nephews being adverseto the widow, the claim of the reversioner. on her death
was barred.

Batoo Kalimohan Doss for appellant.
Baboos Ramesh Chandra Mitter and Hem Chandra Banerjee, for respondents.
«

Krup, J.—This was a suit, on the part of the plaintiff. for possession, by
right of inheritance, of certain properties left by his materns! grandfather?
Dindayal, There sre two sets of defendants in this case, the first set claiming
as the heirs of Dindayal, and the isecond set claiming as purchasers from
these heirs. They pleaded that the suit of the plaintiff was barred, and the
Judge found that as more than twelve years had elapsed from the date of the
slienation, which alienation the Judge found took place in 1254, and as the"
plaintiff’s cause of action did not »rise in 1273, fiom the death of the life
tenaut, the widow of Dindayal, but from the date of the alienation, vamely
50 1254, the suit of the plaintiff was barred. ‘T'he Judge proceeded to add
that there was a petition of the plaintiff, a copy of which had been filed by the
dek.ndant, which petition would certainly seem to show that the plaintiff had
waived his right of succession to the estate of Dindayal. :

We think that the Judge has come to a correct finding, and that the suit of
the plaintiff is barred, though wa d» not think that the reasons given by the
Jadg : are altogether correct. The Judge has evideatly treated this case as if-
the property ia desput» had been alirnated by the widow, and as if all the defen-
dants were purchasers from tbe widow ; but such is not the case. On the
Contrary, the plaint itself discloses tbat the defendants, during the life-time of
the widow, claimed 28 heirs of Dindayal, the busband of the widow. and
obtained a mutation of their names oo the Collector’s rent-toll, and held
posseazion of the estate of Dindayalin right of isheritance. Now the acts of
the defendants which took place more than 12 years before the death of th®
widow, were hostile to the widow, and the possession held by the defendants of
the estate vt Dindayal was adverse to the widow, inasmuch Dindayal having
been found, by a decision of the Court, to have been separate in estate from his.
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brothers, and the case being govarned by the Mitakshara law, the widow of 1869
Dindayal would succeed to his estate, and not the nephews, the brother’s sons Gorar Sive
of Dindayal. The defendants, therefore, having obtained mutation of their D
names a3 beirs of Dindayal, and having held possession of his estate for more KsA f;:;z};: A[:
than twelve years prior to the death of the widow, that act was hostile to the
widow, and that pogsession was adverse to her. It ia settled law thatifa
widow, without fraud or collusion, would e barred, the reversioner claiming to
succeed on her death would also be barred. TAat the possession of thedefend-
ants was adverse, and that the proprietary right of the widow was invaded by
theiractis beyond doubt ; butit has been stated that there, is evidence of
. fraugd and collusion on the papt of the widow.
A decision passed between the brothers of the present plaintiff and the
defendants has been alluded to, but this decision is n) evidensa in thissase , a-
it is not between the parties to the present suit. It is true thatinjphat daeg i
sion there is an abatract of a statement made by Kanhya Lal, one of the prin-
cipal defendants in this suit, but taking that aistract, as it stands, there is
,nothing in it which imputes fraud fo the widow. In the absence, therefore, of
any allegation, muych less of any proot of fraud, we hold that the possession ot
the defendants hag been adverse to the widow for more than 12 years, and that
the widow would have been barrgd if she bal sued. It followathat the rever-
gioners, the plaintiffs, in this snit are equally barr ed.

We, therefore, dismisa the specia! appeal with costs and interests,

Before Mr. Justics Kemp and Mr. Justice Glover 1869
SHIU DAS NARAYAN SING (PraiNtirr) v. BHAGWAN DUTT -&ny. 5
AND oTHERS (DEFENDANTS. }* ¥

Specid Appeal—New Issues.

A party cannot be permitted to change. in special appeal. the allegations on which
‘he went to trial in the Court below, and to raise altogether & new issue,

Baboo Krishna Sagha Mookerjes for appellant.
Baboo Debendra Ngrayan Bese for respondeats.
The jndgment of the Court was delivered by

Kexe, J.—Two points are taken in apecial appeal, first, that the lower Appel-
late Court has misconstrued a potition filed by the plaintiff, dated the 5th of
September 1859 ; and, secondly, that under the Mitakshara law, the father being
only a sharer with the sonsin the ancestral properties, on the father’s righta
and interest being sold, the defendant cannot get the whole property, but only

*Special Appeal, No. 1155 of 1868, from a decree of the Principal Sudder Ameen of
Tirhoot, dated the 15th February 1868, affirming a decree ,of the Sudder Ameen of
$hat district, dated the 26ta February 1867,





