YOL. 11.} APPENDIX.

Before My. Justice L. 8. Jackson and My, Justice Markby.

DHAN BIBI (PeniTioNER) 0. HARADHAN RAM (OpPosiTe ParTy.)® —

Appeal — Act XXIII of 1861, s, 11.

The Moonsiff, on the application of a judyment-debtor, set aside a sale held in exe-
eution of a decree passed against him, on the ground that the decree was barred by
laspe of time. The judgment-creditor appealed to the Judge. who rejected the appeal,
on the ground that no appeal was allowed from such an order.

Held, in Special appeal, that, under sec. 11 of Act XXIIL of 1861, an appeal lay
from the order of the Moonsiff.

Baboo Banshidhar Sen for petitioner
The respondent did not appear.

The facts sufficiently appearin the judgment of the Comit, which was deli-
vered by

JackeoN, J.——This is & speqial appeal on tte part of the decrec-holder, who
complaivs that the sale of the judgment-debtor’s property, which took place in
execution of his decree, a3 been reversed by the Moonsiff, on the ground that
eXecution was barred, the fact of such bar haviog béen brought to the notice
of the Moonsiff subsc quent to the sale. . He appealed to the Judge, first, on
the ground that it was not competent to the Moonsiff to take notice of such
objections after the sale ; and, Secondly, on the ground that execution was not,
in fact, banmed. The Judge held that no appeal was allowed by law, and
rejected the application.

It is contended rcw that the Judge was wrong ; that thisis a case coming
within the provisiors of section 11, Act XXIIIL. of 1861 ; and that, in such cases,
an appeal js expressly allowed. No one appears fcr the respondent ; but it seems
clear that the Judge bas fallen into error. This was a question arising between
the parties {o the suit in which the decree was passed, and relating to the
execution of the decree ; und, consequently, the order passed by the Court
was open to rppeal. 'The questions betwevn the parties are questions part'y
of law and partly’of fact.

‘We are not, therefore, capable of dealing with them effectually in special
appesl, and we think that the order of the Judge xaust beset aside, and the
proceedings remitted to bim, that be may deal with the appeal as made in bis
Court.

#* Miscellancous Special Appeal, No. 361 of 1868, from a decree of the Judge of
“West Burdwan, dated the 22nd May 1868, arming - a decree of the Moonsiff of that
district, dated the 81st March 1868.
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