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HIGH COURT OF JUDICATURE GALCUTTA. [B. L. R.
Befure Mr, Justice L. S. Jackion and Mr, Justice E. Jackson.

SIIU PAYALPURI axp ancTrER (DrrEnrarts) v THAKTUR MAHABIR
PRASAD (PraNTivs.)®

Evidence of Mokurruri Title.

Mere proof of potsession for more than 12 years does not amount to proof of &
mokurruri title.

Baboos C! andra Madhab Ghose axd Romesh O/ andra Mitte foraprellsnt's.

Baboos drnac a Irasad Banerjee, ¥ahe: h Chandra Chovdlry, Puine Charndra
8h.me, and Mohini Mokan Koy for respondents.

L. §, Jackson, J.—The plaint ff in thiscese alleged that Le-held a mokurruri
tenure of the lands in digpule urdor the perty from whom the defendant, Shin
Charap, bad purchesed, and urder the defendunt, Shiu Dayal ; and that having
brougbt a suit in the Reverue Court againet the deferndants for damages on
acocount of an slleged injuwry to his crops cowmilted by them, he bsd beeu,
found by the Revenue Court ot to Le in possts:ion ;and that, conscqueﬁtly, ty
renson of that decision, and on the date cf the decizion, he had been dispostes:-
ed ; he, therefare, asked the Court to adjudicate upo‘r’a his mokururee title, and re-
place him ip possession.

The lower App: l'late Ccurt seems to me to have distinctly found tbat the
alleged moku:uree title of the plaint'ff was not proved, but having allowed
the plaintiff an opportunity of adducing furthar evidence on the question of por.
8 ession, and the plaintiff baving given such evidence, the Judge considered that
possdSeion for more than 12 yeurs had been mwade out om the plaiatiff's part;
and, ther fore, cn the ground simply of his pcssession, affivmed the decree which
the plain tiff had obteined. The contention before us in special apypenl is that,
nnder t} e circumstances of this case, mere proof of pcesession is not sufficient te
£ntit’e the plaintiff to a vesdict.

For the respondent it is urged that, in the firct place, there was evidendeo
and conclusive evidence in favor of the p'a'n’iff as to his mokururee right,
and that no objection to the fnding of the Cuust below on that point has
jbeen tendered ; but alsoit is urged that proof of possession was sufficient.

A3 to the so-cal Jed conclucive evidence regarding the plaintiff's mokunu.r
t sppears to me that it was not such evidence. (His Lordship here commented
spon the evidence in detail),

The question remaivs whether the Julye was right in ho'ding that the
plaintiff was ¢éntitled to a judgment on werely .proving his possession. The
respondent’s pleader cites a decicion of this Bench in the case of Bim'ana#h.'
«. Brojomokan Ohwekorbutty (1).

# Specia) Apresl, No. 1808 of 1868, frow a decrce of the Judge of Shahabad,
afiemin g a decree of the Sudder Ameen of that distriet.
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That case appears to me clearly distinguishable from the present. In that 1869
case, the plaintiff beld the lands m dispute as lakherajdar, and his postession §arg Davan
was, consequently, adverse to that of the defendant, who was the zemindar ; and P‘"“
in that case, Mr. Justice Mitter and myself, properly, as I thivk, applied the TnAxun Ma.
ruling of the Judicial Committee of the Privy Council; which is cited in our HaBI® PRa-
judgmest, Iu the present case, the plaintiff was by his own admission the 84D«
tenant of the defendant, and he states tbat he paid them rent; his possession,
therefore, dees not in itself lead 1o any Inference as to the character of the
tenure; The fact of his havirg occupied the land and paid rent for twelve
years, or even twenty years, is equally consistent with his being a tenanteat-
wiil, a farmer, or a mokurureedar. I think, therefore, that the Judge was
wrong in boléing that on proof of possession, the plaintiff was entitled to a
decree. Moreover, he did not merely ask for possession, but he asked the Court
to adjudicate upon his alleged mokururee title, and to restore him to possession
as mokurureedar. I think the decision of the lower Agppellate Court must be

reversed with costs.

E. Jacx:oN, J.—I am wholly of the same opinion.

Before Mr. Justive Norman and Mr. Justice E. Jackson. 1869
THE QUEEN v. RASSUL NUSHY AND OTHEES.* Jany 25,

Obstructing a Road—Act XXV, of 1861, 8. 320.

Where A complained merely to the Magistrate that “a certain toad had been
ebstructed by Band others,” held, that the Magistrate was not bound to enqui re into
the matter under section 320 of Act XXV of 1861,

Durgs Prasad Das complained to the Magistrate of Rungpore that ** a cer~
tain road bad been obstructed by Rassul Nushy and others.” The Magistrate
merely passed the order ““let it be filed in the office.,”” The Judge held, that
the Magistrate was wrong : (1) in not enquiring if the rcad was public or
private ; (2) in not recording his opinion in English; (8) in not proceeding
under sections 308 or 820 of the Criminal Procedure Code according as the
rcad was public or private. The Moagistrate considered that it was for the
person aggrieved to make out his right to the road in the Civil Court. The
Judge held, that the onus lay on the other side to show that they bad a right
to close the road. It did not appear that there wag apy fear of a breach of
the peace.

Jacxeon, J.—1Ib is clear that the interference of the Magistrate in, this case
was not asked on the ground that the road was a public road. .The application
made by the petitiotier consists of a hurriedly and carelessly written petition
of four lines. It does not state when the pathway was dugup by the defend-

# Reference under section 434 of the Code of Criminal Procedure,
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